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2004 was a very special year for me and my family. In August 2004, I was 

elected to the NCBE Board of Trustees, filling the vacancy of outgoing board 

member and past chair Jequita Harmon Napoli. However, I was unable to 

attend the first board meeting in Halifax, Nova Scotia, because my 29-year- 

old daughter, Nancy, had recently received a heart/liver transplant at Mayo 

Clinic in Rochester, Minnesota. While I fleetingly considered whether this 

was really the best time to take on another responsibility, my favorite motto 

is “When the going gets tough, the tough get going.” Therefore, I followed 

my heart, which relished a serious assignment, particularly in the world of 

bar examining. 

After graduating from the University of North Dakota School of Law in 

1980 and clerking for a year with Eighth Circuit Judge Myron Bright in Fargo, 

North Dakota, I began grading essay exams for the North Dakota Bar Board, 

as it was then called—a name that created confusion about whether the board 

licensed drinking institutions or lawyers. In 1991, the North Dakota Supreme 

Court appointed me as the first woman member of the three-member board, 

which was later renamed the North Dakota Board of Law Examiners. I served 

as chair of the board for 13 years until my term ended in 2007. While I no lon-

ger graded bar exams, I did continue to prepare, select, and edit essay ques-

tions and regraded questions on appeal. Probably because of my recognition 

of my own deficiencies as a drafter and editor, I encouraged the board to take 

a serious look at the Multistate Essay Examination (MEE). Within a year, the 

North Dakota Supreme Court agreed with our recommendation to test appli-

cants using both the MEE and the Multistate Performance Test (MPT).

As a member of the North Dakota Board, I regularly attended the NCBE 

annual conferences. Those ambitious programs inspired me to think glob-

ally about a bar examiner’s role not only in protecting the public but also in 

educating our licensees about the professional and ethical demands of being 

an attorney. Hoping that I could contribute to the work of NCBE, I wrote 

to Erica Moeser expressing my interest in serving on an NCBE committee. 

Eventually, I was appointed to serve on the Technology Committee and later 



to a fertile exchange with administra-

tors on improvements that can be made 

to the processes by working together. 

At the chair’s dinner on Saturday, 

I congratulated Phil on his successful 

year as chair of the NCBE Board, which 

included the launching of a content 

validity study to accumulate evidence 

of test validity and the implementation 

of the Uniform Bar Exam (UBE). In 

2011, the UBE became a reality in the 

states of Missouri, North Dakota, and 

Alabama. Idaho is committed to using the UBE in 

2012, and Washington in 2013, with hopefully many 

more states to follow. This is a change I will continue 

to promote, believing that our applicants deserve a 

portable score that is as reliable and fair as possible. 

We will continue our UBE discussions by meeting 

in St. Louis this September with states along or near 

the Mississippi River. The conference has been aptly 

named the Big River Conference. 

I’m ready to go and hope you are too. We have 

important things to accomplish. I look forward to 

seeing many of you at the NCBE Annual Bar 

Admissions Conference in Savannah, Georgia, on 

April 19–22, 2012. 

Best regards to all.

Sincerely,

Rebecca S. Thiem

the MEE Policy Committee. However, 

I never dreamed of the possibility of 

becoming a member of the NCBE Board 

of Trustees, particularly since I came 

from such a small, and often considered 

remote, jurisdiction.

Therefore, I was very surprised and 

flattered in 2004 when I received a call 

from Jequita asking if I would agree to 

serve. While I am sure I hesitated for 

a second, thinking about the demands 

of my daughter’s recovery, I was reas-

sured to hear that board membership involved 

a 10-year training period before one became the 

chair. Unfortunately, my internship was cut short 

by the untimely deaths of board members Erias 

Hyman from the District of Columbia and John 

Oliver from Missouri and the retirement of Marcia 

Mengel from Ohio. We continue to miss their wis-

dom and leadership. 

Nevertheless, I feel “ready to go” in assum-

ing my duties as chair. My confidence lies in the 

groundwork that has been laid by recent chairs Fred 

Yu, Sam Hanson, and Phil Madden; my trust in the 

judgment of the current board members; and my 

reliance on the committed and professional NCBE 

staff guided by Erica Moeser. The competency of 

the NCBE staff was highlighted at the August 2011 

annual meeting of NCBE and the Council of Bar 

Admission Administrators in Boulder, Colorado. 

In the joint programming on Best Practices in Test 

Administration, Kellie Early and Beth Donahue 

walked the participants through an exquisite dem-

onstration of the hands-on processes used by NCBE 

staff in resolving gridding errors and discrepancies 

on the MBE in order to match answer sheets. While 

the level of care taken by NCBE was reassuring, it led 
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A
s my year as NCBE’s chair 

draws to a close, I under-

stand why my predecessors

 have commented about 

the speed with which their year in the 

leadership position of the organization 

transpired. It seems as though only 

yesterday I was receiving the gavel from 

Sam Hanson. I now pass it on to the very 

capable Rebecca Thiem and hope that her 

year as NCBE chair is as fulfilling as mine 

has been.

It has been an honor to preside over an organi-

zation that has existed to serve the bar admissions 

community for 80 years. I knew of NCBE when I 

chaired the California Committee of Bar Examiners, 

but only through the opportunity to serve on the 

NCBE Multistate Bar Examination Committee—and 

subsequently, the Board of Trustees—did I come to 

fully understand the importance of having the solid 

foundation of the National Conference protecting the 

interests of bar examining boards. The organization 

truly “has our back.”

By that I mean that there is an attention to detail 

and a pursuit of excellence that allows those of us 

who are called to serve as bar examiners to be able to 

rely on good test products and to acquire the essen-

tial knowledge about licensing issues that equips us 

to carry out the important and somewhat daunting 

task of deciding who is worthy of a law license—and 

who is not. We bar examiners know that the con-

sumer of legal services deserves a licensing system 

that identifies those who are qualified 

to perform professionally. What NCBE 

delivers are tools that aid us in the mis-

sion of identifying those candidates.

I have abiding respect for my col-

leagues on the board, all of whom are 

drawn from the world of bar admissions, 

and for the NCBE staff that performs 

consistently good work with dedication, 

enthusiasm, and good cheer.

At NCBE’s Annual Meeting just concluded in 

Boulder, Colorado, it was my pleasure to select 

David R. Boyd of Alabama as the former NCBE chair 

to be honored for his work—past and present—for 

the organization. His leadership, particularly as a 

steward of the MBE, has set a high standard indeed. 

In addition, I was pleased to be able to select Carol 

McDonald, the recently retired bar admissions direc-

tor for Idaho, as the Administrator of the Year. Carol 

has been a mainstay in the bar admissions commu-

nity for many years, whose gifts of talent and gener-

osity are well known to her colleagues.

It has been a privilege to be a part of the NCBE 

family, and I thank one and all for a very good 

year. 

Best regards to all.

Sincerely,

Philip M. Madden
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Letter from 
the immeDiate past chair
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presiDent’s page
by Erica Moeser

T
his October the NCBE Board 

of Trustees plans to devote 

one day of its fall meeting 

to a retreat-type experience, 

and as is common, one of the themes will 

be “where have we been and where are 

we going?” In the process of preparing 

discussion questions and materials for 

the board, I have had cause to reflect 

on NCBE as it existed when I climbed 

aboard in October 1994 and where the 

organization finds itself in 2011.

In 1994 NCBE occupied 11,000 square feet of 

space in a downtown location on the corner of 

Wacker and North Michigan in Chicago, just across 

the river from the Tribune Tower. We had no profes-

sional finance person on staff to oversee the books. 

We had no IT capabilities. Our technology support 

consisted of having a fellow who moonlighted on 

Sundays come down to the empty office to run a 

backup of our system (if one could call it that). Our 

testing department consisted of one lawyer located 

in California who was supported part-time by a 

Chicago employee.

And oh, that computer system. On my arrival, 

what we had in place was a system so inadequate 

that while one could type on it and print things out, 

one could not store any information; hence it was 

retyped—and retyped. Contact addresses for inves-

tigative reports that we generated by the thousands 

were entered three times—on arrival, when corre-

spondence was prepared, and when a summary of 

responses was composed. Not a single address could 

be retrieved. There was no e-mail—I 

opened a personal account on AOL to 

communicate with the outside world.

Of course, I was no great shakes at 

technology myself. At the Wisconsin 

Board of Bar Examiners from whence I 

came, we approached the acquisition of 

our first fax machine with great suspi-

cion in the mid-1980s. And I remember 

letting my first desktop computer at the 

office sit for a while before I ventured 

to press the on/off button. Proving that 

an old dog can indeed master one or two new tricks, 

though, I grasped that things needed to change 

at NCBE, and change they did with the full sup-

port of the boards that have seen us through to the  

present day.

My philosophy throughout all the changes has 

been fairly simple. I believe that NCBE should 

operate as leanly as possible—much as I learned 

to do during the 17 years with state government 

that preceded my time here—while remaining rock 

solid in the organization’s ability to deliver what is 

needed on time and with excellence. If we are to be 

a service organization that can truly support boards 

of bar examiners and the courts they serve, we need 

to be able to deliver strong educational program-

ming, worthwhile publications, timely and complete 

investigative reports, and—perhaps most of all—

impeccable testing services.

The greatest major change to occur at NCBE 

over the last decade has been the importing of all 
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our test development operations in-house. While we 

still use an outside vendor to handle the registrations 

and test administration and scoring for the MPRE, 

every other scrap of work connected to the four tests 

(the MBE, MEE, MPT, and MPRE) is handled by 

NCBE staff members. In addition, the testing staff 

has created test preparation materials that are useful 

in delivering authentic test materials to admission 

candidates at low cost. (We think this meets a need, 

as many students struggle with debt after complet-

ing law school.) Finally, we have created a research 

arm to assist jurisdictions directly with such things 

as scoring challenges and cheating analyses, and to 

look at more esoteric measurement questions that 

keep us in the mainstream of the testing disciplines.

Technology has revolutionized the way we do 

business in all aspects of our operation, and we have 

moved from having the one moonlighter show up on 

Sunday afternoons (I still shudder at that thought) to 

a staff of eight professionals who support testing and 

research projects, investigations, educational events, 

publications, financial operations, and corporate 

work. (This is hardly unusual—many bar admissions 

offices have embraced and harnessed technology.)

The overarching change, I suppose, is that NCBE 

has moved from being an organization that was 

largely volunteer-driven to one that has profession-

alized. This mirrors what has occurred for many 

boards of bar examiners across the country, as the 

process of bar admissions has become more demand-

ing, more sophisticated, and fraught with challenges 

unheard-of in the halcyon days. 

So in October the board will be sizing up what 

responsibilities we currently meet and imagining the 

directions in which the organization should move 

as we pass the 80-year mark attained this year and 

place the centennial in our sights. I look forward to 

mapping the uncharted territory of the future.

On other pages of this issue of the magazine, 

readers will find mention of NCBE’s Annual Meeting 

held in Boulder on August 11–14. The Annual 

Meeting brings together both NCBE’s board and 

its committee chairs as well as the membership of 

NCBE’s Council of Bar Admission Administrators. 

The meeting marks the finish of the July bar examina-

tions around the country (yes, grading still awaits), a 

stressful time in the life of every administrator. (Did 

I mention that I administered my last bar examina-

tion in July 1994 and that some of the memories still 

haunt me?)

The Annual Meeting also marks the transition 

in leadership for both NCBE and the CBAA. Phil 

Madden of California, a kind man with all the posi-

tive features of a laid-back Californian, relinquished 

the NCBE gavel to Rebecca Thiem, an energetic and 

earnest lawyer from the North Dakota tundra. Dave 

Ewert, an Iowan whose wit carried him through an 

interesting year for the CBAA, is succeeded by John 

McAlary, the New York administrator who man-

aged to test 15,588 applicants in 2010 and make it 

look easy.

I look forward to working with Rebecca and 

John as they carry out their offices until we convene 

for the next Annual Meeting in Burlington, Vermont, 

in August 2012. 
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missoUri’s LocaL Law component 
to the Uniform Bar examination: 
the UnexpecteD Benefits

In April 2010, Missouri became the first jurisdic-

tion to adopt the Uniform Bar Examination (UBE). 

In preparation for administration of the UBE, the 

Missouri Board of Law Examiners (“the Board”) 

developed a local law component to test knowledge 

of Missouri-specific law as an ingredient of its bar 

admission requirements. That process, as discussed 

in this article, required the Board to evaluate the 

utility of a local law component and to come to 

terms with the objective best served by such a com-

ponent. The end result was the creation of a local 

law component composed of written materials that 

highlight key distinctions of Missouri law in several 

substantive areas that Missouri practitioners should 

be expected to know.

Quite unexpectedly, the Board has since come 

to the realization that the local law component it 

created would have been worthy of incorporation 

into its bar admission requirements independent 

of adoption of the UBE, as it incorporates several 

desirable characteristics, as further explained in this 

article. The written materials

•	 are	 housed	 online	 and	 are	 as	 such	 a 
freely accessible resource for the entire bar 

community; 

•	 are	more	expansive	in	scope	than	they	could	

ever have been had they been tested on the 

bar exam; 

•	 permit	the	Board	to	educate	applicants	about	

subject matters important to Missouri practi-

tioners but not otherwise eligible for testing 

on the bar exam; 

•	 remain	 an	 accessible	 resource	 for	 attorneys	

following their admission to the bar in Mis-

souri; and 

•	 remain	 relevant,	 as	 they	 can	 easily	 be	 up-

dated and modified.  

In short, although this article describes Missouri’s 

experience in developing a local law component in 

connection with its adoption of the UBE, Missouri’s 

experience bears potential equal application to all 

jurisdictions, even those not considering adoption 

of the UBE.  

the roaD to the Uniform Bar 
examination

The decision to propose adoption of the UBE was 

not difficult for the Board. Missouri was already 

LocaL Law Distinctions in the era 
of the Uniform Bar examination: 

the missoUri experience  
(YoU can have YoUr cake anD eat it, too)

by Cindy L. Martin  
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administering the three components that compose 

the UBE—the Multistate Bar Examination (MBE), 

the Multistate Essay Examination (MEE), and the 

Multistate Performance Test (MPT)—in conjunc-

tion with four essay questions drafted by the Board. 

Movement to an exam structure that eliminated the 

essay questions drafted by the Board while reducing 

the total number of essay questions from 10 to 6 and 

increasing the number of MPT questions from 1 to 2 

(the predetermined number of MEE and MPT ques-

tions for the UBE) would not require a radical change 

in the exam’s format. 

After due consideration of the advantages and 

disadvantages of administer-

ing the UBE, the Board sought 

the approval of the Missouri 

Supreme Court (“the Court”) 

for adoption of the UBE.1 The 

Court expressed interest in the 

UBE and authorized the Board 

to continue exploration of its adoption.

In September 2009, the Board met with the Court 

and with the deans of the Missouri and Kansas law 

schools and one Illinois law school to discuss the 

UBE.2 The reaction to the UBE was generally favor-

able, with the law school deans predictably support-

ing an examination format that produces a portable 

score. However, one central concern emerged from 

this meeting: how can you license lawyers to prac-

tice in Missouri without testing their knowledge of 

Missouri law?

how to test knowLeDge of 
missoUri Law?
From the Board’s perspective, the concern about 

how to license lawyers to practice in Missouri 

without testing their knowledge of Missouri law 

was grounded in perception, not reality. For those 

essay questions the Board authored,3 it had become 

the Board’s practice to craft questions that tested 

knowledge of general principles of law rather than 

details of Missouri law. As for the MEE questions, 

although examinees were instructed to answer  

the questions according to Missouri law, it was the 

Board’s experience that Missouri law often was  

the same as the general rules of law with respect to  

the subjects tested on the MEE. Nevertheless, the  

Board acknowledged that its exam instructions 

counseled examinees to answer questions in 

accordance with Missouri law, whereas UBE ques-

tions are answered according  

to generally applicable princ- 

iples of law. Moreover, subs-

tantive topics eligible for testing 

on the Missouri Bar Examina-

tion included topics that were 

not covered by the MEE or the 

MBE.4  

Determining a Format for the Local Component

During the joint meeting of the Court and the deans, 

the option of adding local law essay questions to 

the UBE was discussed and rejected for reasons 

discussed later in this article. Immediately follow-

ing the meeting, the Court conditionally approved 

adoption of the UBE effective with the February 2011 

examination, subject to the Board’s formulation of 

a local law component acceptable to the Court. The 

Court expressed support for an educational course 

but otherwise provided little guidance with respect 

to the details, such as the format or content of such 

a course. 

Both the Board and the Court were excited about 

leading the way toward use of a single licensing 

examination and becoming one of the first jurisdic-

. . . [o]ne centraL concern emer-
geD from this meeting: how can 
YoU License LawYers to practice 
in missoUri withoUt testing their 
knowLeDge of missoUri Law?



 Local Law Distinctions in the Era of the Uniform Bar Examination: The Missouri Experience  9

tions, if not the first jurisdiction, to formally adopt 

and administer the UBE in February 2011. Thus, the 

Board was faced with the daunting task of devel-

oping the educational course in a time frame that 

would permit the Court to approve adoption of the 

UBE and related amendments to Rule 8 as to fairly 

notify applicants of administration of the UBE in 

February 2011.

preparing to sUBmit the BoarD’s 
recommenDation to 
the coUrt

Upon securing the Court’s 

approval to adopt the UBE, sub-

ject to development of an edu-

cational course on Missouri law, 

the Board began considering 

the potential content for such a 

course. 

Determining Substantive Areas 

of Law and Preparing Skeletal 

Outlines

As a preliminary step, the Board 

identified those substantive areas of law that war-

ranted coverage because of significant distinctions or 

features of Missouri law. It was the Board’s opinion 

that the course should not afford comprehensive 

coverage of any substantive area of the law. Rather, 

it should expose applicants to the unique aspects 

of Missouri statutory, common, and decisional law 

that any Missouri practitioner should be expected 

to know.  

In identifying potential content for the educa-

tional course, the Board first considered the subject 

matters that are eligible for testing on the UBE and 

next considered whether any subjects not tested on 

the UBE should be covered in the course. Ultimately, 

the Board identified the following subject matters as 

appropriate for coverage—some of which are tested 

on the UBE but in which Missouri law is distinct 

or differs significantly from generally applicable 

principles of law, and some of which are not tested 

on the UBE but about which attorneys engaging in 

general practice in Missouri should know: Business 

Associations, Missouri Civil Procedure, Estates, 

Evidence, Family Law, Administrative Law, Real 

Property, Torts, and Trusts. 

The Board then divided 

these topics among its six mem-

bers. With a self-imposed dead-

line of January 31, 2010, the 

Board members reviewed legal 

research materials related to 

each of the subject matters and 

developed skeletal outlines that 

delineated topic headings and 

subheadings only of the signifi-

cant local law distinctions and 

features in each of these sub-

ject matters. The draft outlines 

were circulated, discussed, and revised by the Board 

to remove or add material as necessary in keeping 

with the objective to highlight local law distinctions 

and not to serve as comprehensive treatises.

Drafting Rule Amendments

Meanwhile, the Board’s then Executive Director, 

Kellie Early,5 drafted the stopgap amendments to 

Rule 8 necessary to implement adoption of the 

UBE.6 If the UBE was going to be administered in 

February 2011, it was essential that revisions to 

Rule 8 be adopted by the Court with an effective 

date of no later than July 1, 2010, to put prospective 

applicants on notice before they applied to take the 

examination.7

. . . [t]he BoarD memBers revieweD 
LegaL research materiaLs reLateD 
to each of the sUBject matters 
anD DeveLopeD skeLetaL oUtLines 
that DeLineateD topic heaDings 
anD sUBheaDings onLY of the sig-
nificant LocaL Law Distinctions 
anD featUres in each of these 
sUBject matters.
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The Board submitted the skeletal outlines with 

the proposed amendments to Rule 8 to the Court in 

February 2010, together with a memorandum setting 

forth issues related to delivery of the educational 

course (these issues are discussed later in this arti-

cle). The local law component was addressed in the 

proposed rule by adding a provision that applicants 

must “complete an educational course on Missouri 

law prescribed by the Board and approved by the 

Court” as an additional condition for licensure. 

Approval by the Court

In April 2010, the Court approved the amendments 

to Rule 8 and formally adopted the UBE, making 

Missouri the first UBE jurisdiction. The Court agreed 

with the content identified by the Board for inclu-

sion in the educational course on Missouri law, but 

details regarding delivery of the course were still to 

be determined.

evaLUating three LocaL Law 
component options

Local Law Essay Questions Added to the UBE

Early in the process, the Board and the Court ruled 

out the option of using essay questions on Missouri 

law as the local law component. If the local law essay 

questions were to result in a reliable score, they 

would need to be administered contemporaneously 

with the UBE and scaled to the MBE. Adding essay 

questions would require either a longer testing day 

on one of the days of the exam or the addition of 

a third testing day immediately before or after the 

exam. Neither option was attractive, as each option 

would increase the burden on applicants and on the 

Board and its staff. Moreover, adding testing time 

would increase the costs of renting testing space and 

proctoring the exam. These costs would have to be 

passed on to applicants in the form of higher applica-

tion fees. Additionally, applicants who had taken the 

UBE in another jurisdiction would have to wait until 

the next exam administration to take the local essay 

component, delaying their potential admission to the 

bar in Missouri.

Furthermore, local law essay questions inher-

ently could test only a limited number of legal princi-

ples in but a few substantive areas. From the Board’s 

perspective, local law essay questions constituted a 

“form over substance” response, the effectiveness 

of which was only to counter the misperception that 

some existing emphasis on Missouri law was being 

abandoned with adoption of the UBE.

The Board also recognized that adding local 

law essay questions to the UBE would result in an 

applicant receiving two scores: a UBE score and a 

combined UBE/local law essay examination score. 

It would be the combined UBE/local law essay 

examination score that would determine whether 

applicants gained admission in Missouri, even those 

applicants who earned UBE scores that met or 

exceeded Missouri’s cut score. Given that Missouri’s 

current bar examination was not, in reality, testing 

knowledge of local law, it seemed that coupling local 

law essay questions with the UBE facially defeated 

the objective underlying the UBE without adding 

any meaningful measure of competency to practice 

in Missouri.

Attendance-Required Educational Course

The Court had expressed a preference for the Board 

developing an attendance-required educational 

course, similar to a continuing legal education (CLE) 

program, focusing on unique aspects of Missouri 

law.8 But this option posed its own concerns. 

The administration of a CLE program is expen-

sive, involving, among other things, the rental of 
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meeting room space, the cost of publicizing the pro-

gram, the provision of refreshments, the need to reim-

burse speakers for travel expenses, and administra-

tive overhead to track registration and attendance. A 

recurring educational course would be burdensome 

to produce. The course would have to be offered 

no less than twice a year in connection with each 

UBE administration if applicants were required to 

complete it before gaining admission to the bar. The 

course also would need to be offered at two or three 

locations throughout the state 

to afford applicants a reason-

able opportunity to attend. The 

costs of delivering a recurring 

course would require the Board 

to increase application fees or to 

separately charge applicants for 

the course. The efforts required 

to repeatedly plan, organize, and 

present an educational course 

would impose a substantial bur-

den on already overtaxed Board 

resources and staff. 

The Lightbulb Moment: Coming to Terms 

with the Objective Best Served by a Local Law 

Component

The Board recognized that some of the obstacles 

inherent in presenting a recurring course could be 

overcome by videotaping the course for rebroadcast 

at live locations or in an Internet seminar (“webinar”) 

format. Once it began considering this solution, the 

Board quickly realized that it was moving away from 

a local law component that emphasized determining 

an applicant’s absorption of local law and toward a 

local law component that emphasized an applicant’s 

access to critical information about Missouri law 

distinctions. The Board thoroughly discussed this 

philosophical difference and concluded that as the 

UBE already determines minimum competence to 

practice law, a local law component need not dupli-

cate this objective.     

Written Materials Highlighting Local Law 

Distinctions and Features

This philosophical revelation redirected and crystal-

lized the Board’s efforts with respect to develop-

ing the outlines for the educa-

tional course. Having gained 

an inspired understanding of 

the relevant point and purpose 

of a local law component, the 

Board focused on developing 

local law materials that would 

enhance the licensure process. 

With this perspective in mind, 

the Board arrived at a recom-

mended local law component 

that would provide applicants 

with written outlines of sig-

nificant issues of distinction in 

Missouri law, including appropriate reference to 

Missouri statutory, decisional, and common law. 

The Board believed that the outlines should be avail-

able to applicants online. The Board envisioned that 

it would require an applicant to provide the Board 

with written certification attesting that the applicant 

had reviewed the outlines as an additional condition 

of licensure.  

In June 2010, the Board met with the Court to 

propose that delivery of the educational course on 

Missouri law be accomplished through distribu-

tion of the written outlines rather than through an 

attendance-required course.

. . . [t]he BoarD qUickLY reaL-
izeD that it was moving awaY 
from a LocaL Law component 
that emphasizeD Determining an 
appLicant’s aBsorption of LocaL 
Law anD towarD a LocaL Law 
component that emphasizeD an 
appLicant’s access to criticaL 
information aBoUt missoUri Law 
Distinctions.



12 The Bar Examiner, September 2011

the coUrt’s enhancements to the 
BoarD’s LocaL Law component 
proposaL

Although the Court generally approved the Board’s 

proposal, it did request two modifications. First, the 

Court requested the addition of an outline address-

ing the Missouri court structure and judicial selection 

process. With this suggestion, the Court highlighted 

one of the advantages of a local law component that 

emphasizes the provision of written information—

the ability to give applicants access to materials that 

would never have been otherwise tested on the bar 

examination.  

Second, the Court told the Board that it wanted 

applicants to do more than simply certify review of 

the outlines as a condition of licensure. The Court 

asked the Board to develop a simple online test appli-

cants would be required to pass as a condition of 

satisfactory completion of the local law component. 

The Court made it clear that it was not envisioning 

a test whose score would be part of an applicant’s 

bar examination score, or a test that would create an 

unreasonable impediment to licensure. Rather, the 

Court believed that a test would enhance applicants’ 

appreciation of the materiality and relevance of the 

local law component. In the words of Supreme Court 

Judge Zel Fischer, the Court believed that the local 

law materials were intended to prevent applicants 

from “backing into a buzz saw” once they began 

practice in Missouri because they were not aware of 

significant distinctions in Missouri law. The Court 

thus believed that a simple test would cause appli-

cants to treat the local law component with a level of 

seriousness, and not simply as an item to check off as 

a condition to licensure. 

finaL steps for the BoarD

The Court’s additional requests presented the Board 

with another daunting deadline. The adopted revi-

sions to Rule 8 implemented the UBE as of the 

February 2011 exam administration. The Board’s 

online application for the February 2011 exam was 

slated to open on September 1, 2010. The Board thus 

had to complete the following tasks by no later than 

September 1, 2010: (1) finalization of the outlines9, 

(2) preparation of an outline covering the additional 

topic of the Missouri court system as suggested 

by the Court, (3) development of an online testing 

instrument acceptable to the Court, (4) coordination 

of the logistics with respect to where the substan-

tive outlines and the testing instrument should be 

housed online, and (5) determination of an appropri-

ate means by which the Board could verify that an 

applicant had passed the local law test in satisfaction 

of the local law component.  

the missoUri eDUcationaL 
component test 
In keeping with the Court’s articulated objective, the 

Board formulated a 30-question multiple-choice test 

covering matters addressed in the written outlines. 

The Board decided to require an applicant to answer 

75 percent of the questions correctly in order to sat-

isfactorily complete the local law component. The 

Missouri Educational Component Test (MECT) was 

thus born. The Court quickly approved this testing 

concept.

Housing the Materials and Test

In the meantime, the Board’s new Executive Director, 

Colette Neuner,10 focused on the logistics of housing 

the outlines (eventually to be called the “Missouri 
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Materials”) and MECT online. Although initial con-

sideration was given to modifying the proprietary 

website used by the Board for hosting the electronic 

application forms and the secure applicant accounts, 

it quickly became apparent that the cost and time 

required to do so would be prohibitive. Neuner thus 

worked with the Office of State Courts Administrator 

(OSCA), the agency that oversees the state’s judicial 

website. This cooperative enterprise resulted in the 

Board being permitted to place the local law outlines 

and the MECT on OSCA’s website. Applicants are 

seamlessly directed by a series of links from the 

Board’s home page to the local law materials and test 

housed on the OSCA site.11  

Importantly, housing the local law materials and 

the MECT on OSCA’s website was accomplished at 

virtually no cost to the Board. As a result, the Board 

has not been required to increase its application fees 

or to assess a separate charge for administering the 

MECT.

Taking the Test

Although the local law component materials and the 

MECT are publicly available and can be accessed 

by any member of the public, including applicants, 

an applicant must have submitted an application to 

sit for the exam in Missouri before the applicant can 

attest to satisfactory completion of the local law com-

ponent as a condition of licensure. Applicants are 

afforded up to one year following notification that a 

passing UBE score has been achieved in Missouri, or 

that a passing UBE score achieved in another juris-

diction has been accepted by Missouri, to complete 

all requirements of licensure. Thus, applicants have 

the flexibility of completing the MECT component at 

any time between these parameters.

Scoring the Test

OSCA’s programming permits the MECT to be auto-

matically scored and is designed to deny an appli-

cant access to the written certification of satisfactory 

completion of the MECT until a passing score on the 

MECT has been achieved. Once a passing score on 

the MECT is achieved, an applicant is required to 

print the Certificate of Completion shown on page 

14 to attest that the applicant personally reviewed 

the local law materials and completed the MECT, 

and to mail the original Certificate of Completion to 

the Board.12 

Retaking the Test

Applicants are permitted to retake the MECT as 

many times as is necessary to achieve a passing 

score. This is not inconsistent with the objective of 

affording applicants access to important local law 

distinctions and features, as opposed to testing com-

petence or proficiency in a psychometrically sound 

fashion.  

fUtUre evoLUtions of the mect

The Board has committed to annually reviewing 

and updating the local law outlines by June of each 

year. The Board welcomes input from the bar about 

the subjects covered in the outlines and the specific 

content of the outlines.

The MECT is not a difficult test to pass—nor was 

it intended to be. Applicants can review the substan-

tive outlines to find the correct answers to questions 

while taking the MECT, rendering the MECT an 

open-book test. However, the Board is sensitive to 

maintaining an appropriate level of respect for the 

MECT and the role it is intended to serve. Thus, the 
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Certificate of Completion

Missouri Educational Component

MECT SCORE:

Date:

Certificate Number: 

This test score is valid in accordance with Rule 8.08(c).

1. Fill in the blanks.

Enter your full name as it appears on your ILG application:

Enter your e-mail address:

Enter the area code and phone number of your primary contact number:

2. 

3. Sign this page and mail it to the Board of Law Examiners, 1700 Jefferson St., Jefferson City,
Missouri 65109.

I hereby certify that I completed the Missouri Educational Component open book test myself.

Your Signature _____________________________________________________

MECT Certificate of Completion. The score, date, and certificate number are automatically filled out upon applicant receipt of 
a passing score.

Board will modify the MECT questions on a regular 

basis, and no less than annually.  

The Board is also considering restricting the fre-

quency with which an applicant can retake the MECT 

within a set period of time in an effort to prevent 

an applicant from cheating the process by merely 

guessing at answers without having studied the local 

law materials. In addition, the Board may develop 
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several versions of the MECT so that an applicant 

who fails to achieve a passing score will be directed 

to a different version of the MECT on retake.  

Though firm decisions about these and other 

potential enhancements to the MECT have not yet 

been made or implemented by the Board, the beauty 

of the MECT is its flexibility. The outlines and the 

testing instrument can be easily modified at virtually 

no cost to the Board.

concLUsion

The MECT exposes applicants 

to an extensive array of criti-

cal distinctions and features of 

Missouri law in several substan-

tive areas. The MECT materi-

als are more expansive in scope 

than they could ever have been 

had they been tested on the bar 

examination, and they permit 

the Board to educate applicants 

about subject matters not oth-

erwise eligible for testing on the bar examination. 

Because the MECT materials are housed on a website 

that is in the public domain, the materials remain 

an available resource to applicants after licensure. 

In fact, the availability of the materials is promoted 

to all lawyers in Missouri. The Board’s partnership 

with OSCA for housing the MECT materials and 

for scoring the MECT was essentially cost free and 

remains an extraordinarily flexible tool permitting 

maintenance and upgrading of the MECT. 

The real or perceived conflict between the pro-

motion of a portable UBE score and the desire to 

focus on local law need not stand in the way of a 

jurisdiction’s desire to adopt the UBE. Missouri 

humbly suggests that the MECT strikes just the right 

balance between conditioning licensure on exposure 

to unique distinctions and features of local law and 

promoting the portability of UBE scores. 

The Missouri Board and its staff stand ready to 

serve as a resource for any jurisdiction exploring 

adoption of the UBE in the face of resistance to the 

perceived necessity of forgoing a local law compo-

nent. As the Show-Me State has demonstrated, it is 

indeed possible to have your cake and eat it, too. 

Uniformity is not mutually exclusive with the ability 

to emphasize a state’s uniquely 

valuable identity. 

notes
 1. In Missouri, admission to the prac-
tice of law is authorized by Missouri 
Supreme Court Rule 8, Admission to 
the Bar. Rule 8 also addresses the cre-
ation and composition of the Board. The 
members of the Board thus serve upon 
appointment by, and at the will of, the 
Court. Any change in the format of the 
bar examination in Missouri requires 
Court approval and attendant modifica-
tion of Rule 8. 

 2. Applicants from Kansas and Illinois 
frequently seek dual licensure employ-

ing a transferred MBE score. It has therefore been the Board’s 
practice to communicate with the deans of both Kansas law 
schools and one Illinois law school because of the regularity 
with which their students seek admission in Missouri. 

 3. When NCBE began offering 9 MEE questions in July 2007, 
the Board would often select more than 6 MEE questions and 
would then write the number of essay questions necessary to 
administer a total of 10 essay questions.

 4. These subjects included Missouri Civil Procedure, Admin-
istrative Law, and Equity. 

 5. Kellie Early served as the Board’s Executive Director for 10 
years. She accepted the position of Director of Administration 
for the National Conference of Bar Examiners beginning in 
mid-June 2010. 

 6. Given the exigencies of time, the Board elected, initially, to 
incorporate necessary revisions into its current Rule 8.08, 
which addresses application for the bar examination gener-
ally. The Board is now in the process, however, of adopting 
a stand-alone rule, Rule 8.09, addressing the requirements 
for admission on the basis of a UBE score earned in another 
jurisdiction. 

 7. The proposed changes to Rule 8 addressed (1) the adoption 
of the UBE and the intent to administer the UBE commenc-
ing with the February 2011 examination, (2) the addition  
of a local law component as a condition of licensure, (3)  
the required UBE cut score to pass the exam in Missouri, (4) 

the mect materiaLs are more 
expansive in scope than theY 
coULD ever have Been haD theY 
Been testeD on the Bar examina-
tion, anD theY permit the BoarD 
to eDUcate appLicants aBoUt 
sUBject matters not otherwise 
eLigiBLe for testing on the Bar  
examination.
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the weighting to be afforded each component of the UBE (the 
specific weighting of the MBE, MEE, and MPT is predeter-
mined as a condition of UBE use), and (5) the requirements 
for admission on the basis of UBE scores transferred from 
other UBE jurisdictions into Missouri.  

 8. In the limited discussions about adding a local law compo-
nent, the Court had indicated that any educational program 
would be offered only to applicants for admission and would 
not compete with CLE programs offered by the Missouri Bar 
and other providers to licensed attorneys.

 9. Although the Board invested considerable time and energy 
in developing the outlines, to avoid responsibility for reli-
ance on the accuracy or completeness of the substantive out-
lines, the Board prepared an appropriate disclaimer, which is 
posted online along with the substantive outlines.

10. Colette Neuner was hired to replace Kellie Early as the 
Executive Director of the Board in late May 2010 and was 
thus thrust headlong into the adoption of, and transition to, 
the UBE. 

11. The Board’s home page is www.mble.org. On this page, an 
applicant (or any member of the public) can click the high-
lighted “Read More” link under the section titled “Missouri 
Educational Component Test (MECT).” Highlighted links 
thereafter direct an applicant to the substantive outlines, 
to the MECT, and, upon achieving a passing score, to the 
Certification of Completion. 

12. Some have inquired about security issues in terms of how 
the Board can verify that the test was actually taken by 
the applicant and not by a surrogate test-taker. The pri-
mary goal of Missouri’s local law component, however, is 
to simply ensure that applicants are exposed to and know 
where to find the Missouri-specific materials that the online 
test covers. The Board believes that as applicants become 
familiar with the Missouri-specific materials, they will come 
to quickly appreciate that the MECT is a resource and not 
a serious impediment to admission that should tempt an 
applicant to resort to dishonesty. In addition, the Board’s 
Certificate of Completion presumes the same character for 
honesty presumed in affidavits of attendance submitted by 
attendees of CLE courses offered to licensed practitioners 
in the state. For these reasons, the Board was not overly
concerned about applicants falsifying MECT certification.

cinDY L. martin is a judge on the Missouri Court of Appeals 
for the Western District. She has served since 2001 as one of six 
lawyers appointed by the Supreme Court to the Missouri Board 
of Law Examiners and served as president of the Board from 
October 2009 through May 2011. Her term on the Board expires 
in October 2011. Prior to her appointment to the bench in October 
2009, Martin enjoyed an active commercial litigation practice for 
25 years. Martin is also a member of the National Conference of 
Bar Examiners’ Board of Trustees and its Special Committee on 
the Uniform Bar Examination. She received her undergraduate 
degree from William Jewell College in Liberty, Missouri, and her 
law degree from the University of Missouri–Kansas City School 
of Law.
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T
he Uniform Bar Examination (UBE) has 

moved from concept to reality with 

its adoption by Missouri, North Dakota, 

Alabama, Idaho, and Washington.1 The

UBE is made up of a common set of six Multi-

state Essay Examination (MEE) questions, two 

Multistate Performance Test (MPT) tasks, and the 

Multistate Bar Examination (MBE), and the exam 

results in a portable score.2 

The UBE is more than just a shared set of test 

components. At its essence, it is an agreement to give 

full faith and credit to examination scores generated 

in participating jurisdictions based upon the fact that 

all UBE jurisdictions uniformly administer, grade, 

and score the same examination.

Certain policies are followed by UBE jurisdic-

tions in order to produce comparable scores, enhance 

score portability, and ensure reliable transfer of 

scores. Jurisdictions agree to adhere to these policies 

in order to be recognized as UBE jurisdictions and 

generate scores that qualify to be certified by the 

National Conference of Bar Examiners (NCBE) as 

UBE scores. These policies define what the UBE is 

and, by extension, what it is not.

The UBE is not reciprocal admission. The only 

element of reciprocity in the UBE is score portability; 

that is, UBE jurisdictions must accept scores from 

other UBE jurisdictions. But it is only the score that 

is portable, not the applicant’s status in the testing 

jurisdiction. The fact that an applicant passes the 

UBE in one jurisdiction and is admitted to prac-

tice there does not, alone, qualify the applicant for 

admission in other UBE jurisdictions. It remains the 

responsibility of each UBE jurisdiction to set the pass-

ing score that it concludes represents proof of mini-

mum competence to practice law within its borders 

and to determine all other admission requirements. 

Jurisdictions that adopt the UBE are merely using 

the same high-quality examination to determine 

whether applicants have demonstrated the funda-

mental knowledge and skills necessary to begin 

practice. And because it is the same exam, it doesn’t 

matter where that score was earned. This article dis-

cusses the policies that make the UBE work.

the same exam, aDministereD 
consistentLY: the poLicies

Standardized testing conditions contribute to score 

comparability. To ensure that testing conditions are 

as uniform as possible, UBE jurisdictions follow 

the instructions set out in the Supervisor’s Manual3  

for administering the examination. The Supervisor’s 

Manual prescribes procedures for, among other 

things, maintaining the security of testing materials, 

providing a suitable testing environment, deterring 

cheating, proctoring the examination, dealing with 

disturbances, and reporting any irregularities that 

occur in the administration of the exam.

the UBe: 
the poLicies BehinD the portaBiLitY 

by Kellie R. Early
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In addition to the procedures provided in the 

Supervisor’s Manual, which apply to all jurisdictions 

that use NCBE’s tests, there are a couple of other pro-

cedures specific to administration of the UBE. First, 

UBE jurisdictions use a common set of six MEE ques-

tions, which are answered according to generally 

applicable principles of law rather than jurisdiction-

specific law.4 Second, UBE jurisdictions administer 

the two MPT tasks in one seamless three-hour test 

session rather than two 90-minute sessions.5 

To earn UBE scores, applicants must sit for all 

portions of the examination in the same adminis-

tration and cannot rely upon 

banked or transferred written-

component or MBE scores from 

previous examinations taken in 

the testing jurisdiction or in other 

jurisdictions. Use of banked or 

transferred scores from prior 

examinations allows applicants 

to sit for only one day of the 

current examination, which is 

not as demanding as having to prepare for and take 

all components in a single administration.6 In order 

for scores to be comparable, applicants must sit for 

all components in the same administration to earn a 

UBE score. UBE jurisdictions may continue to allow 

applicants to use banked or transferred scores to 

gain admission locally, but such applicants do not 

earn portable scores.

UBE jurisdictions continue to make their own 

decisions about whether to grant testing accommo-

dations under the ADA, and NCBE plays no role in 

such decisions. NCBE has sponsored development 

of a model form that all jurisdictions (UBE and non-

UBE) may opt to have applicants use to request test 

accommodations. Use of the model form should lead 

to greater consistency in the information and docu-

mentation supplied by applicants and considered by 

jurisdictions in making ADA decisions.7 

the same exam, graDeD 
consistentLY: the poLicies

The answers of applicants in each jurisdiction are 

graded within that jurisdiction using the general 

principles of law set out in the MEE and MPT grad-

ing materials prepared by NCBE. UBE graders must 

adhere to the grading rubrics set out in the grading 

materials so that the same weight is assigned by all 

UBE jurisdictions to the vari-

ous issues tested by each ques-

tion. UBE jurisdictions may 

continue to use whatever raw 

scale they wish in grading the 

MEE and MPT, because the 

raw scores are converted to the 

MBE scale. 

Further, UBE jurisdictions 

continue to calibrate their grad-

ers within the jurisdiction. Calibration is the pro-

cess of developing coherent judgment in assigning 

points, using the standards set out in the grading 

materials, so that the rank-ordering of answers is 

done consistently over the entire course of grading, 

either by a single grader or, if more than one grader 

per question is used, by the multiple graders. While 

calibration within each jurisdiction remains critical, 

it is not necessary to calibrate graders across UBE 

jurisdictions because the MEE and MPT scores are 

scaled to the MBE scores within each jurisdiction.

NCBE provides educational opportunities for 

graders from all jurisdictions that use its tests. UBE 

jurisdictions, particularly those that have not previ-

ously used the MEE and/or MPT, are encouraged 

whiLe caLiBration within each 
jUrisDiction remains criticaL, it 
is not necessarY to caLiBrate 
graDers across UBe jUrisDictions 
BecaUse the mee anD mpt scores 
are scaLeD to the mBe scores 
within each jUrisDiction.
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to have their graders attend NCBE’s grading work-

shop, either in person or by teleconference, the week-

end following the examination.8 Additionally, NCBE 

offers several other educational events that cover the 

topic of grading, among other relevant topics, on 

an annual or biannual basis, attendance at which is 

funded by NCBE for one or more representatives of 

UBE and non-UBE jurisdictions alike. NCBE is also 

available to consult directly with jurisdictions that 

request additional assistance with training graders.

Because one of the purposes of both the MEE and 

MPT is to test the applicant’s ability to communicate 

effectively in writing, UBE jurisdictions take commu-

nication skills into consideration when grading the 

MEE and MPT. Applicants are expected to present a 

clear, concise, and well-organized composition and 

are expected to write in complete sentences, using 

appropriate grammar and syntax.9 At this time, there 

is not a separate communication score or set percent-

age of points associated with communication skills; 

rather, communication skills are one aspect of the 

scores assigned to MEE and MPT answers.

UBE jurisdictions do not regrade the answers 

of failing applicants after examination results have 

been released.10 Regrading is not likely to produce 

psychometrically sound scores if the pass/fail status 

of the applicants is known, if the original scores are 

known, if the regrading is done remote in time from 

the original grading of the entire pool of answers, if 

only failing answers are reviewed, and/or if scores 

are only increased and never decreased. Calibration 

or consistency with the grading standards is difficult 

to maintain under such circumstances. Because most, 

if not all, of these circumstances are present when 

regrading takes place after release of results, juris-

dictions have good reason not to accept scores that 

are the result of post-release regrading.11 Therefore, 

UBE jurisdictions agree not to engage in post-

release regrading. UBE jurisdictions may engage 

in pre-release regrading of answers, assuming that 

it is appropriately conducted to maintain consis-

tency with the original grading standards, but once 

results are released, no further review of answers is 

undertaken.

the same exam, scoreD 
consistentLY: the poLicies

NCBE performs scaling and combining of scores for 

all UBE jurisdictions to ensure consistency in how 

scores are calculated.12 UBE jurisdictions provide 

NCBE with the raw scores for each of the six MEEs 

and two MPTs so that NCBE can make sure that the 

proper weighting is applied and that no scores from 

a jurisdiction-specific exam component are inter-

mingled with UBE scores.13 

The MEE is weighted 30%, the MPT 20%, and 

the MBE 50% in calculating the UBE total score. The 

written-component scores (MEE and MPT) are scaled 

to the MBE using the standard deviation method.

Uniformity in rounding of UBE scores is neces-

sary for score comparability. The written-component 

and MBE scaled scores are rounded to one decimal; 

these two decimal scores are combined, and the UBE 

total score is rounded to a whole number and stated 

on a 400-point scale.14 

ensUring reLiaBLe transfer of 
scores: the poLicies

NCBE serves as the central repository of UBE scores 

and performs score transfer services for all UBE juris-

dictions.15 When an applicant requests to transfer a 

UBE score, NCBE sends the receiving jurisdiction an 

official transcript of the applicant’s full UBE score 

history across all jurisdictions and exam dates, with 
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the scores certified by NCBE. Those UBE jurisdictions 

that place a limit on the number of times an applicant 

may retake the examination will find this particu-

larly important. In the context of the UBE, such 

jurisdictions may want to count all attempts to earn 

a score that is passing in the receiving jurisdiction, 

regardless of where the applicant tested, because 

the applicant took the same exam. For example, if 

Jurisdiction A’s passing score is 266 and it limits 

attempts to three, and an applicant sits for the UBE 

four times in other jurisdictions, earning scores of 

257, 259, 262, and 266, in that order, Jurisdiction A 

might refuse to accept the appli-

cant’s score of 266 because it was 

earned in the fourth attempt.16 In 

order that complete score histo-

ries can be provided in the score 

transcripts, all UBE jurisdictions 

agree that NCBE is the central 

repository and sole transferor of 

certified UBE scores. 

To create accurate tran-

scripts for applicants who take 

the UBE multiple times or in multiple jurisdictions, 

NCBE must have sufficient biographical data17 to tie 

all the scores together. Thus, UBE jurisdictions agree 

to instruct applicants to provide the necessary identi-

fying information on their MBE answer sheets.18 

enhancing score portaBiLitY: 
the poLicies

UBE jurisdictions provide, or allow NCBE to pro-

vide,19 each applicant with his UBE scores (MEE/

MPT scaled score, MBE scaled score, and UBE total 

score) so that applicants can determine whether they 

meet the minimum passing score requirements of 

other jurisdictions. Although some non-UBE juris-

dictions restrict reporting of scores to applicants,20 

this hampers score portability, so UBE jurisdictions 

follow a policy of notifying all applicants of their 

scaled scores.

poLicies set inDepenDentLY BY 
jUrisiDictions

All policies related to the requirements for admis-

sion on the basis of a transferred UBE score are left 

to the jurisdictions to set independently. As a general 

rule, when setting such policies, jurisdictions should 

keep firmly in mind that the UBE is the same exam, 

administered, graded, and scored uniformly by all 

UBE jurisdictions. Therefore, the 

same requirements should be 

applied to applicants who trans-

fer UBE scores as are applied to 

those who test locally. There is 

no reason to differentiate on the 

basis of where applicants test.

Conditions for Accepting 

Scores

Setting Time Limits for 

Accepting Scores

Jurisdictions must decide how long a UBE score 

represents the applicant’s current readiness to enter 

practice. NCBE does not make any recommenda-

tions in this regard, but NCBE Director of Testing 

Susan Case advises that jurisdictions should accept 

past scores for an interval that is reasonable to 

assume that the applicant’s knowledge base has been 

maintained or has increased since the applicant took 

the exam.21 In many cases, jurisdictions have already 

identified intervals for other issues, and those inter-

vals might be equally applicable to transferred UBE 

scores. Any of the following could be used as a 

means of determining an appropriate time limit for 

accepting UBE scores:

. . . [t]he UBe is the same exam, 
aDministereD, graDeD, anD scoreD 
UniformLY BY aLL UBe jUrisDic-
tions. therefore, the same 
reqUirements shoULD Be appLieD 
to appLicants who transfer UBe 
scores as are appLieD to those 
who test LocaLLY.



 The UBE: The Policies behind the Portability 21

•	 Jurisdictions	 typically	 set	 a	 time	 limit	 within	

which applicants who have passed the exam 

must complete the admission process and take 

the oath before their scores will be deemed stale 

and invalidated. A jurisdiction could apply the 

same interval to UBE scores transferred from 

other jurisdictions. 

•	 If	 a	 jurisdiction	 accepts	 MBE	 scores	 earned	 in	

another jurisdiction as a basis for admitting 

applicants without further testing,22 it might 

reasonably set the same time limit for accepting 

UBE scores as it applies to 

MBE scores. 

•	 Similarly,	 jurisdictions	 that	

accept transferred MBE 

scores from prior examina-

tions as a basis for allow-

ing applicants to take only a 

portion of the current exami-

nation might apply the same 

time period to UBE scores. In 

this situation, however, arguments can be made 

for setting either a longer time limit for UBE 

scores (because the score represents the appli-

cant’s performance on the entire examination, 

not just the MBE) or a shorter time limit (because 

the applicant will not undergo further testing to 

assess current knowledge and skills). 

Applying the Minimum Passing Score Consistently

Jurisdictions continue to set their own minimum 

passing scores and should apply the same cut-score 

standards to UBE scores transferred from other juris-

dictions. NCBE recommends that UBE jurisdictions 

not condition acceptance of a transferred UBE score 

upon the applicant’s passing status or admission to 

the bar in the testing jurisdiction. Doing so results 

in the receiving jurisdiction effectively adopting the 

minimum passing score of the testing jurisdiction in 

those cases where the testing jurisdiction’s minimum 

score is higher; this causes different score require-

ments to be applied within the same jurisdiction. The 

following example illustrates the inconsistency that 

could result if this practice were to be followed.

Assume that Jurisdiction A (the receiving juris-

diction) has a passing score of 260 and requires 

that applicants who transfer UBE scores must 

have passed in the testing jurisdiction (not rec-

ommended by NCBE).

Applicant 1 earns a score of 

270 in Jurisdiction B, where the 

passing score is 280.

Applicant 2 earns a score of 

270 in Jurisdiction C, where the 

passing score is 266.

Applicant 1 could not qualify 

for admission in Jurisdiction A 

if Jurisdiction A were to condition acceptance 

upon the applicant’s passing status in the testing 

jurisdiction. Although both Applicants 1 and 2 

earn identical scores that exceed Jurisdiction A’s 

minimum passing score of 260, the requirement 

that applicants must pass in the testing jurisdic-

tion means that Applicant 1 must earn a score 

of 280 because that is the testing jurisdiction’s 

minimum passing score.

To take this illustration a step further, Applicant 

3, who tests locally and earns a score of 260 

in Jurisdiction A, could be admitted, while 

Applicant 1 with a score of 270 could not.

Remember: it’s the same exam, so a requirement 

that applicants must pass where they test should not 

be applied, because there is no common cut score.23 

. . . [j]UrisDictions shoULD accept 
past scores for an intervaL that 
is reasonaBLe to assUme that the 
appLicant’s knowLeDge Base has 
Been maintaineD or has increaseD 
since the appLicant took the 
exam.
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Legal Education Requirements

The same logic applies to legal education require-

ments. UBE jurisdictions should apply the same legal 

education requirements to applicants who transfer 

UBE scores as they apply to those who test locally. 

If a jurisdiction requires applicants to have gradu-

ated with a J.D. degree from an ABA-accredited law 

school to be eligible to sit for the examination, it 

should require the same of applicants who transfer 

UBE scores from other jurisdictions, even if the test-

ing jurisdiction did not impose such a requirement. 

Presumably, jurisdictions require specific legal edu-

cation as a prerequisite to sit for the examination 

because they believe that passing a bar exam, no 

matter how valid and reliable the exam, should not 

be the sole measure of preparedness to enter prac-

tice. Thus, jurisdictions should not alter their educa-

tional requirements for applicants who are transfer-

ring UBE scores merely because the applicants have 

already passed the examination.

Multistate Professional Responsibility 

Examination

If the jurisdiction requires exam applicants to pass the 

Multistate Professional Responsibility Examination 

(MPRE), it should require the same of applicants who 

transfer UBE scores. Applicants who are transferring 

UBE scores likely will also have taken the MPRE, since 

it is required by all but 4 of the 56 jurisdictions.24 

But if a jurisdiction’s rules require applicants 

to pass the MPRE within a specific time period 

relative to other events, such as within one year of 

passing the bar examination, the jurisdiction should 

consider whether to modify that requirement to 

coordinate with its conditions for accepting UBE 

scores. For example, if the jurisdiction accepts UBE 

scores earned within the preceding 24 months, many 

applicants transferring UBE scores may have to 

retake the MPRE to earn a more current score. For 

those applicants who are transferring UBE scores, 

jurisdictions might consider setting the time limit for 

passing the MPRE in relation to when the UBE score 

was earned.  

it’s a score, not a statUs

Remember, it’s the score that is portable, not the 

status. When developing a regulatory framework 

for accepting transferred UBE scores, jurisdic-

tions should constantly return to the fact that it’s 

the same exam. It doesn’t matter where applicants 

test, just what scores they earn, and the require-

ments for admission should be consistent for those 

who test locally and those who test in other UBE 

jurisdictions. 

As the UBE matures and is adopted by more 

jurisdictions, these policies may evolve to address 

new circumstances, and new policies may be devel-

oped. The key concepts of producing comparable 

scores, enhancing score portability, and ensuring  

reliable transfer of scores will continue to guide the 

process. 

notes
  1. Missouri and North Dakota administered the first UBE 

in February 2011. Alabama began administering the UBE 
in July 2011, while Idaho will start in February 2012 and 
Washington in July 2013. Use of the UBE is under consider-
ation in other jurisdictions.

  2. To learn more about the UBE, see the following Bar Examiner 
articles: Veryl Victoria Miles, The Uniform Bar Examination: 
A Benefit to Law School Graduates, the Bar examiner, Aug. 
2010, at 6; Susan M. Case, Ph.D., The Uniform Bar Examination: 
What’s In It for Me?, the Bar examiner, Feb. 2010, at 50; Susan 
M. Case, Ph.D., Coming Together: The UBE, the Bar examiner, 
Aug. 2009, at 28; Essays on a Uniform Bar Examination, the Bar 
examiner, Feb. 2009, at 6.

  3. NCBE provides jurisdictions using any of its tests with an 
MBE Supervisor’s Manual, MEE Supervisor’s Manual, and/
or MPT Supervisor’s Manual, as appropriate, and it has now 
developed a UBE Supervisor’s Manual.

  4. UBE jurisdictions may choose to administer a jurisdiction-
specific exam component in addition to the UBE to assess 
knowledge of local law, but the scores from any such com-
ponent are not part of the portable UBE scores.
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  5. The two MPT tasks are administered in one session to save the 
time it takes to distribute and collect test materials in two sepa-
rate sessions in larger jurisdictions.

 6. A banked score is a score earned on one component in a prior 
examination in the testing jurisdiction, where the applicant did 
not pass the exam but scored high enough on one component so 
as not to have to retake that component. Allowing use of banked 
scores permits applicants to pass the exam in stages. A trans-
ferred score is a score earned in a prior examination in another 
jurisdiction, where the applicant may or may not have passed 
depending on the requirements set by the receiving jurisdiction 
for accepting transferred scores. 

 7. NCBE convened a group of bar admission administrators from 
nine jurisdictions to develop the model form. It is available to 
download from the secure section of NCBE’s website that can 
be accessed only by administrators. Jurisdictions are advised 
to have the model form reviewed by their legal counsel before 
using it.  

 8. The grading workshop teaches graders how to calibrate but is 
not a calibration session by itself. Graders who attend the grad-
ing workshop should undertake additional calibration before 
beginning actual grading. 

 9. Use of abbreviations is permitted.

10. Score corrections due to mathematical error do not constitute 
regrading and are allowed. Such events are rare, however.

11. There are also practical reasons for not allowing post-release 
regrading by UBE jurisdictions. There is a period between 
release of results and the deadline for seeking regrading when 
an applicant might request that an official transcript be sent by 
NCBE to another jurisdiction. If the applicant subsequently peti-
tions for regrading in the testing jurisdiction, there could be a 
difference between the transferred score and the “final” score.

12. NCBE’s scaling services are offered free of charge to all jurisdic-
tions, UBE and non-UBE.

13. For jurisdictions that administer a jurisdiction-specific 
exam contemporaneously with the UBE, NCBE will scale 
the jurisdiction-specific exam scores to the MBE so that the  
jurisdictions don’t have to do any scaling calculations on  
their own. 

14. Non-UBE jurisdictions may choose to receive their MBE scores 
rounded either to whole numbers or to one decimal. There are 
practical advantages to rounding scores to one decimal in that 
(1) consecutive raw scores do not result in the same scaled 
score when scaled scores are rounded to a decimal and (2) raw 
whole-number scores and scaled decimal scores are more read-
ily distinguishable. See Michael T. Kane, Ph.D., To Round or to 
Truncate? That Is the Question, the Bar examiner, Nov. 2003, at 
24, and Susan M. Case, Ph.D., The Testing Column: MBE “Decimal 
Dust,” the Bar examiner, Feb. 2004, at 33.

15. UBE jurisdictions may transfer their own MBE scores to non-
UBE jurisdictions if they wish, but NCBE is the sole trans- 
feror of UBE scores.

16. NCBE makes no recommendation concerning whether jurisdic-
tions should limit the number of times applicants may sit for the 
UBE; that is each jurisdiction’s prerogative.

17. NCBE requires the applicant’s name, date of birth, and Social 
Security number or NCBE number to identify UBE scores with 
the requisite degree of confidence jurisdictions should expect.

18. NCBE can suppress applicant names and Social Security num-
bers on the score roster sent to a jurisdiction if the jurisdiction’s 

UBE Implementation:
Getting Started

When a jurisdiction is ready to adopt the UBE, it 

should review its rules for any changes that are 

necessary to conform to the UBE policies. It must 

also make policy decisions regarding those issues 

where uniformity with other UBE jurisdictions is not 

required, and decide what, if any, rule provisions are 

necessary to effectuate those policies. 

In addition to amending its rules, there are 

other steps a jurisdiction should take to prepare to 

become a UBE jurisdiction. These fall roughly into 

two categories: (1) preparing to process a new cat-

egory of applicants who are transferring UBE scores 

from other jurisdictions (“transfer applicants”) and 

(2) preparing for changes to the existing examina-

tion to bring policies and practices into accord with  

the UBE. 

NCBE is available to assist any jurisdiction by 

reviewing the jurisdiction’s existing rules for con-

flicts with UBE policies and offering proposed lan-

guage for any new rule provisions that might be nec-

essary. In addition, NCBE can help identify some of 

the practical things that a jurisdiction might wish to 

do in preparation for becoming a UBE jurisdiction.
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policies mandate that it not receive this information with the 
MBE scores.  

19. UBE jurisdictions that do not want the administrative burden 
of reporting scores to applicants can direct them to NCBE’s 
website, where applicants may request an unofficial tran-
script of their scores.

20. Some non-UBE jurisdictions report scores only to failing 
applicants and not to successful applicants. In the context of 
the UBE, however, a score that is passing in the testing juris-
diction might not be passing in other jurisdictions. Hence, all 
UBE applicants are told their scores without regard to their 
pass/fail status in the testing jurisdiction.

21. A jurisdiction might decide to accept older UBE scores if the 
applicant has been engaged in the active practice of law for 
some portion of the time since the score was earned. In such 
circumstance, the jurisdiction is not relying solely upon the 
score (and completion of other admission requirements) as 
the measure of readiness to practice, but is coupling a pass-
ing score and experience practicing law.

22. North Dakota, Minnesota, and the District of Columbia 
admit applicants on the basis of an MBE score taken in an-
other jurisdiction. See nationaL conference of Bar

examiners, comprehensive gUiDe to Bar ADmission

reqUirements 2011, Chart 8, 28–30 (National Conference 
of Bar Examiners and American Bar Association Section of 
Legal Education and Admissions to the Bar 2011).

23. In the context of accepting transferred MBE scores, many 
jurisdictions require applicants to have passed the examina-
tion in the testing jurisdiction, and some require applicants 
to have been admitted in the testing jurisdiction. Such a 
requirement makes sense for MBE scores because the trans-
ferred score is taken from only one component of the bar 
examination and the remainder of the examination is not 
uniform in all jurisdictions.

24. See nationaL conference of Bar examiners, supra note 22.

keLLie r. earLY is the Director of Administration for the National 
Conference of Bar Examiners. She was the Executive Director of 
the Missouri Board of Law Examiners when Missouri adopted 
the UBE. 



A
bout 10 years ago, the University of 

Houston Law Center became con-

cerned that substantial numbers of 

admitted students (about 15 to 25

percent, depending on the year) had omitted 

information from their law school applications 

that, in our judgment, they were clearly required 

to disclose. Like most schools, the Law Center 

makes inquiries of students’ criminal records, past 

involvement in litigation, and the like. Our questions 

in that regard (set out in the box on this and the 

following page) are keyed to similar ones appearing

on our state bar’s Declaration of Intention to Study 

Law, a questionnaire required to be filled out by 

every law student shortly after law school admission 

if the student wishes to apply for admission to 

the State Bar of Texas. Like students at most other 

schools, a lot of our students failed to answer 

the questions fully and truthfully. This article will 

explore how we addressed that problem and report 

on the limited success we have experienced so far in 

dealing with it.

BackgroUnD: the qUestions anD 
their sYstematic evasion

The five questions currently appearing on our appli-

cation, which with only very minor modifications 

existed in this form throughout that 10-year period, 

are as follows. All were to be answered “yes” or 

“no,” with “yes” answers requiring a further expla-

nation and additional information concerning any 

incident(s) involved.

6.a. Have you ever been given scholastic suspen-

sion or scholastic probation? 

6.b. Have you ever been disciplined in any way, 

for any matter by any college, university, law 

school or other institution of higher learning, 

or by any professor, administrator, employee or 

entity representing any college, university, law 

school or other institution of higher learning, or 

have you been allowed to withdraw from such 

an institution to avoid such discipline, whether 

or not the record of such action was retained in 

your file?1  

7.a. Have you ever been convicted of an offense, 

placed on probation, or granted deferred adju-

dication or any type of pretrial diversion? You 

must report any such offenses involving alcohol 

or drugs. You must report any failure to appear 

conviction resulting from any offense. You 

may exclude only Class C misdemeanor traffic

violations.

7.b. Have you, within the last ten (10) years, 

been arrested, cited or ticketed for, or charged

“inaDvertent” faiLUre to DiscLose 
negative information on Law schooL 

appLications: one institUtion’s approach 
to a chronic proBLem

by Robert P. Schuwerk  
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with any violation of the law? You must report  

any such offenses involving alcohol or drugs. 

You must report any failure to appear con-

viction resulting from any such offense. You 

may exclude only Class C misdemeanor traffic  

violations. 

8. Have you ever been confined by any govern-

mental authority because you were found to be 

dangerous to yourself or others?2 

 

These straightforward questions apparently 

managed to perplex a considerable number of our 

applicants. Questions 6a and 8 have proved to be the 

least troublesome: such incidents are relatively rare 

among our applicants, and the clarity of the ques-

tions themselves virtually precludes any defense of 

mistake to a failure to disclose matters covered by 

them. We have had a few such omissions over the 

years, but all were clearly deliberate and all were 

dealt with rather harshly when they arose.3  Question 

6b, while initially troublesome, has been beaten into 

shape over the years to such an extent that it too has 

stopped being a significant issue for us. 

This reduces the number of questions in contro-

versy to two: questions 7a and 7b. The principal omis-

sions in connection with these questions involved 

underage drinking offenses (“Minor in Possession” 

or “MIP”), other juvenile offenses, offenses that had 

supposedly been expunged, and warrants for failure 

to appear in connection with traffic offenses. 

The excuses for not reporting the first three cat-

egories of these offenses were numerous. Besides the 

ubiquitous “I just forgot about it/them,” the prin-

cipal ones all involved reasons that had no support 

whatsoever in the questions asked, such as 

•	 “I	didn’t	know	that	I	had	to	report	juvenile	

offenses” (even though nothing in the ques-

tion excluded them and the accompanying 

Application Instructions and Character and 

Fitness Examples, both discussed later in 

this article, specifically stated the require-

ment to disclose juvenile offenses for each of 

the questions); 

•	 “I	 couldn’t	 find	 any	 records”	 (or	 “there	

weren’t any records”) (even though the 

question didn’t ask about records of events, 

but rather about the events themselves); 

•	 “I	 thought	 the	 records	 were	 sealed”	 (even	

though nothing in the question made that 

matter); 

•	 “I	 was	 told	 [usually	 by	 a	 lawyer,	 and	 for	

some unspecified reason] that I didn’t have 

to disclose that matter” (even though the 

question contained no such exemption); 

•	 “I	was	told	by	the	judge	that	I’d	never	have	

to talk about that matter” (even though the 

question did not make that an excuse for 

nondisclosure); and 

•	 “I	 was	 told	 that	 the	 matter	 would	 be	

expunged” (which might have excused non-

disclosure had it actually been expunged, but 

students able to produce an actual order of 

expunction have been few and far between). 

For the last category, warrants for failure to 

appear in connection with traffic offenses, most 

involved a failure to appear in court in connection 

with a traffic ticket, and the near-universal excuse 

was “I thought, since the underlying offense was 

a minor	 traffic	 violation	 [sometimes	 rather	 gener-

ously interpreted, I might add] that didn’t need to 
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be reported, that the warrant for failure to appear 

was a minor traffic violation as well” (conveniently 

ignoring the fact that such an offense wasn’t a traffic 

offense at all).

repercUssions of nonDiscLosUre

We found the substantial number of applicants who 

did not fully disclose the requested information to be 

rather disconcerting, not only because the situation 

appeared to reflect a certain cavalier attitude if not an 

outright lack of candor, but also because of the long-

term repercussions in terms of the likely admission 

of the students involved to the State Bar of Texas.4

In Texas, the Board of Law Examiners conducts a 

thorough investigation of each student’s background, 

including a full examination of the student’s criminal 

history, if any. These investigations are conducted by 

trained former law enforcement officials who have 

access to all public records databases concerning 

such matters. Thus any offenses not disclosed to us 

are apt to be discovered as part of that investigative 

process. 

Additionally, the Board of Law Examiners has 

access to each student’s entire file at the Law Center, 

including the application that the student submit-

ted to us as part of the admissions process. Once 

the investigation referred to above is completed, the 

bar applicant’s actual criminal record is compared 

to that disclosed in the law school application, and 

any discrepancy is called to the attention of any law 

school attended by that applicant. The board asks 

the school to review the situation and to ascertain (1) 

whether the omission(s) involved would have influ-

enced the school’s admission of that student and, if 

not, (2) whether the school nonetheless believes that 

some form of discipline is appropriate.5 The school’s 

decisions are then reported back to the board, 

which takes them into consideration in determining

whether the student possesses the requisite present 

good moral character and fitness necessary to be 

admitted to the State Bar of Texas.

remeDiaL measUres taken BY the 
Law center

To confront the problem of nondisclosure, the Law 

Center decided on a four-pronged approach: 

1. Make modifications to our application to 

emphasize the importance of complete can-

dor in answering our application’s character 

questions. 

2. Prepare detailed instructions to accompany 

that application that would specifically rule 

out as illegitimate the most common excuses 

for not disclosing certain information to us. 

3. Institute a process that would eventually 

become a part of our orientation designed to 

advise students of the desirability of correcting 

any errors of omission in their applications at 

the earliest possible time. 

4. Institute an informal administrative process to 

handle amendments to student applications 

generated by the above process (or by let-

ters from the Board of Law Examiners to our 

school), including deciding what sanctions, if 

any, to impose on the students involved.

1. Modifications to the Application

One concern that we had with our application ques-

tions as written was that students would not see 

past what they perceived as the likely immediate 

negative consequences of a positive answer (pos-

sible adverse effect on their admission prospects) to 

the far more severe adverse consequences down the 

road of a negative answer in terms of their admission 

to the bar. We therefore amended our application 
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form to set out in bold type just prior to our charac-

ter questions a warning in that regard. This warning 

provides in part: 

The failure to disclose an act or event such 

as	 the	 ones	 described	 [in	 the	 questions]	

below is often more significant and leads 

to more serious consequences than the act 

or event itself. Failure to provide truth- 

ful answers . . . may result in revocation of 

admission, disciplinary action by the UH Law 

Center, or denial of permission to practice law 

by the state in which you seek 

admission. Therefore, when 

in doubt you should always 

err on the side of FULL

DISCLOSURE.6 (All caps and 

underlining in original.)

While this language argu-

ably could be more explicit in 

explaining why nondisclosure 

could have more severe negative consequences than 

disclosure (the reason for this, of course, is that non-

disclosure converts a frequently minor and often 

long-past negative event into a far more serious 

one—lack of candor, under oath—occurring in the 

present), as well as why it is very likely that any such 

nondisclosure eventually will come to light, none-

theless it does point out that the applicant should 

be thinking of far weightier matters than law school 

admissions.

2. Amendments to the Application Instructions

In addition to adding this warning, we felt that it was 

necessary to amend the instructions accompanying 

our application in three respects. The first was to 

highlight, once again, the magnitude and severity 

of the risks of nondisclosure as compared to disclo-

sure.	 Thus	 the	 instructions	 point	 out	 that	 “[w]hile	

an answer of ‘yes’ to any of these questions will not 

result in rejection of your application, a false answer 

of ‘no,’ once discovered, can have very serious reper-

cussions, . . . including revocation of admission to, 

or expulsion from, the UH Law Center or denial of 

admission to the bar.”7 

The second was to specifically address and 

eliminate any reasonable basis for unjustifiably rely-

ing on our application or its accompanying instruc-

tions as reasons for failing to disclose information 

clearly called for by our various character ques-

tions, and to rein in those excuses that were valid 

in some circumstances to their 

proper compass. For example, 

the instructions for questions 7a 

and 7b acknowledge that actual 

expunged offenses do not have 

to be disclosed, but then cau-

tions that nondisclosure on that 

basis is improper “unless, at 

the time you are filling out the 

application, you have in your 

possession	either	a	written	order	of	 [expunction]	or	

a written statement from an attorney or a respon-

sible and knowledgeable official of the jurisdiction 

involved that the offense has been expunged. It is 

the responsibility of the applicant to make sure that 

the incident has in fact been expunged or sealed.”8 

See the sidebar on page 29 for the specific instruc-

tions pertaining to the five character and fitness 

questions.

The third was to direct applicants to examples on 

the Law Center’s website of the type of information 

that has to be disclosed, and to further caution them 

that the Law Center “expects you to be familiar with 

these examples and will not be sympathetic to stu-

dents who fail to disclose matters that clearly had to 

be revealed.”9 These Character and Fitness Examples 

are presented in a “Frequently Asked Questions” 

format for each of the questions. 

“the faiLUre to DiscLose an act or 
event sUch as the ones DescriBeD 
[in the qUestions] BeLow is often 
more significant anD LeaDs to 
more serioUs conseqUences than 
the act or event itseLf.”
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The instructions below pertain to the five character and fitness questions on the University of Houston Law Center’s Full-Time 
Program Application. The questions, listed on pages 25 and 26 of this article, have been repeated in brackets in this sidebar 
for ease of reference.

UNIVERSITY OF HOUSTON LAW CENTER APPLICATION INSTRUCTIONS

Character and Fitness
You should take care to respond fully and carefully to every question on this application, but you should use extra care with 
regard to questions 6.a., 6.b., 7.a., 7.b., and 8. While an answer of “yes” to any of these questions will not result in rejection of 
your application, a false answer of “no,” once discovered, can have very serious repercussions. Both the UH Law Center and 
any state bar association to which you apply will consider any substantial discrepancy between your application and the facts 
as grounds for adverse action, including revocation of admission to, or expulsion from, the UH Law Center or denial of admis-
sion to the bar. 

Good moral character is part of being a worthwhile lawyer. Providing truthful and complete answers to these questions is your 
chance to exhibit that character. 

[6.a. Have you ever been given scholastic suspension or scholastic probation?] 

[6.b. Have you ever been disciplined in any way, for any matter by any college, university, law school or other institution of 
higher learning, or by any professor, administrator, employee or entity representing any college, university, law school or 
other institution of higher learning, or have you been allowed to withdraw from such an institution to avoid such discipline, 
whether or not the record of such action was retained in your file?] 

Question 6.b. You must disclose all incidents of suspension, probation, or other disciplinary action even if it happened when you 
were a juvenile, and even if your school did not include it in your records. If you do not remember the details and do not have 
any records, you must fully disclose all you can remember, make a diligent search for all additional information, and supplement 
your responses as necessary.

[7.a. Have you ever been convicted of an offense, placed on probation, or granted deferred adjudication or any type of 
pretrial diversion? You must report any such offenses involving alcohol or drugs. You must report any failure to appear 
conviction resulting from any offense. You may exclude only Class C misdemeanor traffic violations.]

Question 7.a. You must disclose any incident where you were convicted (or pleaded guilty or no contest), placed on probation, 
or granted deferred adjudication, even if it happened when you were a juvenile, and even if an attorney has told you differently. 
If you do not remember the details and do not have any records, you must fully disclose all you can remember, make a diligent 
search for all additional information, and supplement your responses as necessary. 

[7.b. Have you, within the last ten (10) years, been arrested, cited or ticketed for, or charged with any violation of the 
law? You must report any such offenses involving alcohol or drugs. You must report any failure to appear conviction result-
ing from any such offense. You may exclude only Class C misdemeanor traffic violations.]

Question 7.b. You must disclose any offense, even if it happened when you were a juvenile, and even if you were acquitted or 
the charges were dismissed. If you do not remember the details and do not have any records, you must fully disclose all you 
can remember, make a diligent search for all additional information, and supplement your responses as necessary.

For questions 7.a. and 7.b., you do not have to disclose Class C misdemeanor traffic violations such as citations for speeding, 
running a stop sign, or changing lanes improperly. Citations given for violations that show a disregard for the law or for one’s 
financial responsibilities, such as failure to provide proof of insurance or driving on a suspended license, MUST be disclosed. 
In addition, a warrant issued for failure to appear must be reported, even if the underlying offense was a Class C misdemeanor 
traffic violation. Please note that the exception for Class C misdemeanor traffic violations is very limited in scope and should 
not be cited to excuse non-disclosure of offenses outside of the few listed above. If you have any questions about whether a 
particular offense should be disclosed, please contact the Office of Admissions at 713-743-2280.

For questions 7.a. and 7.b., if the record has been expunged or sealed, you do not have to disclose the incident. You should not 
fail to disclose an offense based on its having been expunged or sealed unless, at the time you are filling out the application, 
you have in your possession either a written order of expunction or a written statement from an attorney or a responsible and 
knowledgeable official of the jurisdiction involved that the offense has been expunged or sealed.

[8. Have you ever been confined by any governmental authority because you were found to be dangerous to yourself or 
others?]

Question 8. You must disclose any involuntary confinement by a governmental authority where it was determined that you were 
dangerous to yourself or others, even if the incident occurred while you were a juvenile. You do not have to disclose if you 
voluntarily committed yourself. 
Source: University of Houston Law Center Application Instructions, http://www.law.uh.edu/admissions/application-instructions.html (last 
visited June 20, 2011).
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3. Early Warning in Law School of the 

Consequences of Nondisclosure

The third step in our campaign to deal with nondis-

closure, like the fourth discussed immediately below, 

was remedial rather than preventive: to stress the 

importance of correcting any omission errors sooner 

rather than later. At our orientation, we always have 

a representative of our state Board of Law Examiners 

present who makes it clear to students what the con-

sequences of nondisclosure can be, how likely such 

nondisclosures are to be discovered, and how any 

such discoveries will be compared to the student’s 

law school application and reported to the Law 

Center. 

This presentation is followed by one from our 

Office of Student Services explaining what students 

should do if they wish to correct any omissions, 

how any such supplemental disclosures will be 

processed, and, perhaps most importantly, that any 

sanctions the school might choose to impose on the 

student for failure to disclose a matter initially will 

be more severe if the student does not self-report to 

the Law Center before the Board of Law Examiners 

discovers the omission. 

Typically, most students with nondisclosure 

issues self-report to the Law Center shortly after 

this presentation occurs. How those matters are pro-

cessed is discussed below.

4. Administrative Review Process

To handle the anticipated cases of students belatedly 

disclosing various matters called for on our applica-

tion, the Law Center established an informal admin-

istrative process for reviewing the reasons given 

by students for their initial nondisclosures. The 

process was also set up to determine whether sanc-

tions should be imposed by the Law Center for the 

students’ failure to disclose initially.9 This process, 

which continues to operate very much as initially 

established, is administered by the dean of students 

and the chair of our Admissions Committee or their 

respective designates, acting as the Application 

Disclosure Subcommittee (ADS). 

These two officials were seen as particularly 

suitable for that role for three reasons. The first was 

their familiarity with whether an undisclosed viola-

tion likely would have had an effect on the admis-

sion decision for the student involved. The second 

was that they were best able to determine whether a 

particular nondisclosure was likely due to an actual 

lack of clarity in the Law Center’s application or sup-

plemental instructions that merited a change in those 

documents and, if they so concluded, to implement 

any necessary modifications. The third was that they 

were especially heavily invested in the integrity of 

the Law Center’s admissions process and so most 

likely to police that process with the vigor that the 

faculty believed appropriate.

Under the ADS Procedures, self-reporting stu-

dents are required to submit formal amendments 

to their applications, together with explanations of 

why disclosure of the events in question did not 

occur earlier. Students whose nondisclosures are 

first reported to the Law Center by the Board of Law 

Examiners are contacted and required to make such 

submissions. All such submissions are subjected 

to review by the ADS to determine either whether 

additional information is required or, if that is not 

the case, whether the ADS might be inclined to 

impose sanctions on the students involved. 

When No Further Action Is Required

At this stage, most—about two-thirds to three-

fourths—of the matters are resolved with a decision 
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that no further action is required, and the student is 

so notified, all without any hearing being held. There 

can be a number of reasons for such a decision, such 

as a belief on the part of the ADS that 

•	 the	student	was	misled	by	the	Law	Center’s	

application or supplemental instructions 

into not making a disclosure (in such cases, 

we seek to prevent such incidents from 

occurring in the future by amending which-

ever document needs it); 

•	 the	 matter	 involved	 in	

the supplemental disclo-

sure is not in fact one 

that our application 

requires to be revealed; 

or 

•	 while	 disclosure	 was	

required, factors in miti-

gation clearly outweigh 

those in aggravation for 

some other reason (typi-

cally that the violation was extremely minor 

and did not involve any interaction with 

law enforcement authorities, thus making it 

more likely that the student would overlook 

it).11  

The formal communication closing such matters in 

this latter category advises the student of the need 

to use extreme care in connection with any future 

disclosure obligations (such as to the Texas Board of 

Law Examiners or its counterpart in another jurisdic-

tion) but has no adverse consequences.12 

When a Hearing Is Required

In those instances where a hearing is deemed neces-

sary, the process involved is very informal. By the 

time of any such hearing, the student will have sub-

mitted any additional information requested by the 

ADS, and the ADS will have reviewed it. Thus, these 

hearings are not evidentiary in nature but rather are 

held to permit the ADS members to ask any ques-

tions left open by the student’s submission(s) and to 

determine whether certain factors in mitigation and 

aggravation exist.13 In addition, a fair amount of the 

time, the hearings are used to lecture the students 

involved about their lapses and the dangers such 

slipshod practices pose to them in the future. 

In our experience, it is rare 

for any such hearing to take 

more than 20 minutes. Counsel 

are seldom if ever present. In 

short, the burden of holding a 

hearing is minimal, although 

the amount of time devoted 

by staff to processing student 

amendments and preparing 

correspondence to various 

interested parties outside the 

hearing itself is not.

concLUsion

A great deal of work has gone into the efforts docu-

mented in this article. We would love to say that we 

have seen a substantial decrease in the number of 

post-admission supplemental disclosures that our 

students have made as our application questions 

and accompanying instructions have been refined. 

However, that is not the case. Instead, we continue 

to see a substantial number of students—roughly 15 

percent of those matriculating—omit matters from 

their applications whose disclosure seems to us to 

have been clearly called for.

We think it is important for our students 

to come to an understanding early in their law 

school careers that the ethical standards of the legal  

  we think it is important for oUr 
stUDents to come to an UnDer-
stanDing earLY in their Law 
schooL careers that the ethicaL 
stanDarDs of the LegaL profes-
sion reqUire more of them than 
theY perhaps have Been UseD to in 
their Lives Up to their joining Us.
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profession require more of them than they perhaps 

have been used to in their lives up to their joining 

us. A rigorous but fair process of policing ethical 

lapses in students’ law school applications pro-

vides one opportunity both to make that point and 

to demonstrate the importance that our institution 

attaches to personal and professional integrity. We 

think our process is fair, but I question whether it is 

sufficiently stringent.

Speaking only for myself, I feel that we have 

reached the point where the nondisclosure prob-

lem that the Law Center continues to face can no 

longer be attributed to a lack of clarity in its applica-

tion questions or their accompanying instructions. 

Rather, what appears to be the most likely expla-

nation for that phenomenon is the one we hypoth-

esized years ago: a substantial number of applicants 

who are willing to deliberately misrepresent aspects 

of their backgrounds that they believe we would 

hold against them were we aware of the incidents 

being concealed. If that is correct, we will not teach 

those students the lessons concerning the importance 

of character and integrity that we want them to learn 

unless we impose a disciplinary sanction on them 

with potential consequences for their future—such 

as probation14 or perhaps even academic suspen-

sion—far more frequently than is done now. It now 

seems clear that at least some of our admitted stu-

dents were prepared to compromise their integrity to 

improve their chances for admission to law school.15 

If we don’t show them that we care about that—not 

just say that we do, but show that we do—when such 

behavior comes to light, they will leave here feeling 

the same way about such matters as they did when 

they arrived. The world will be the worse for it if that 

happens. 

It would be nice to end this account of our expe-

riences on a more hopeful note, but the data to this 

point unfortunately do not support such a happy 

ending. We hope nonetheless that some of our efforts 

will help other law schools struggling with similar 

problems and that their results will turn out better 

than ours.      

notes

1. This question goes on to define what it means by “discipline” 
to include “without limitation, a letter or other written notice 
of reprimand or warning, suspension, expulsion, adjustment 
of grade, assignment of community service, any form of pro-
bation, or any other adverse action.” It also defines “entity” 
to include “without limitation, residential facilities or other 
facilities owned or managed by a college or university, law 
school or other institution of higher learning.”  

  These two definitions, which are of relatively recent origin, 
have apparently largely put to rest the two most common 
categories of omissions in answers to this question—namely 
(1) extremely narrow constructions of disciplinary actions by 
applicants to exclude incidents not resulting in the reduction 
of a grade in a course and/or incidents where the student 
was allowed to withdraw in lieu of discipline, and (2) the 
omission of forms of discipline not related to academic 
dishonesty. 

  Even before these definitions were prepared, the question 
itself had had to be amended to make it clear that a record of 
discipline was not a prerequisite to a reportable incident of 
discipline. However, even before these changes, this particu-
lar category of omission was not a major component of the 
troublesome incidents noted at the Law Center.  

 2. 2011 Full-Time Program Application—University of Houston 
Law Center.

 3. While I am not aware of all such cases that have arisen in 
recent years, I am aware of several that occurred when I 
played a role in the process of administratively addressing 
instances of nondisclosure that first came to light post-
admission. I can recall one where a student was suspended 
for a semester, one where a student was suspended for a 
year, and one where a student’s admission to the Law Center 
was revoked altogether and the student expelled. 

4. Most of our students end up seeking to practice law in Texas, 
and this article will therefore focus on the admissions process 
in Texas. However, I believe that similar problems would 
arise in most if not all other states in which our graduates 
might seek to be licensed. 

5. Because in Texas the Declaration of Intention to Study Law 
is typically completed by students early in their first year 
at the Law Center, it is fairly common for the Board of Law 
Examiners to have completed its investigation and notified 
the school of any disclosure discrepancies before the student 
has graduated, thus permitting the school to impose a sanc-
tion on a student while he or she is still attending the institu-
tion. However, the Law Center also possesses the power to 
discipline such a student even when he or she has completed 
all coursework at the Law Center, either by withholding or 
revoking the certification of completion in good standing or, 
in very serious cases, by retroactively revoking admission to 
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the school. Occasionally the school has found it appropriate 
to exercise those powers.

 6. 2011 Full-Time Program Application—University of Houston 
Law Center.

 7. University of Houston Law Center Application Instructions, 
http://www.law.uh.edu/admissions/application-
instructions.html (last visited June 17, 2011). 

 8. Id.

 9. Id.

10. This process is summarized in a document titled Procedures of 
the Application Disclosure Subcommittee of the Admissions 
Committee (hereinafter ADS Procedures), http://www.law
.uh.edu/oss/disclosure.html (last visited June 17, 2011).

11. The factors in mitigation and aggravation of any sanction 
imposed are set out as Appendix 1 to the ADS Procedures, 
http://www.law.uh.edu/oss/appendix.html (last visited 
June 17, 2011).

12. For the 2009–2010 academic year, at least 32 of 45 mat-
ters were resolved with a “no further action” letter, with 3 
additional matters listed as closed but without indication of 
what action, if any, was taken. Some of these required the 
submission of additional documentation before that decision 
was reached, but the majority did not. For the 2010–2011 
academic year, 20 of 24 closed matters were resolved with 
a “no further action” letter, while 12 more matters remain 
pending.

13. For example, among such factors are whether or not the 
student involved (1) takes responsibility for an unexcused 
failure to disclose, (2) appears to recognize the serious nature 
of the lapse involved, and (3) is genuinely remorseful for the 
failure to disclose. See ADS Procedures, Appendix 1, supra
note 10. Frequently, one can get a better idea of such mat-
ters in a face-to-face meeting than from reviewing a paper 
record.

14. Academic probation could be accompanied by conditions, 
such as restrictions on a student’s right to hold a position 
as an officer of a student organization or the like, that could 
affect the student’s extracurricular educational experience. 
Regardless of whether such conditions are imposed, how-
ever, placing a student on probation is an act of academic 

discipline that must be reported as such to every bar to which 
the student applies for admission, as well as to any other 
school to which the student applies for transfer, admission, 
or enrollment. The letter informing a student of that sanction 
explicitly informs the student of that fact, thus making any 
future failure to disclose it clearly inexcusable. Such a sanc-
tion would be taken, as it should be, as a judgment by the 
Law Center that the student in question was unjustifiably 
less than forthright.

15. I certainly don’t mean to suggest by this that our students are 
any more culpable than those enrolled at other institutions. 
To the contrary, I am fairly confident based on visits with 
colleagues that the problems we uncover are typical of those 
other schools face—or would face if they took the problems 
we address as seriously as we do.

roBert p. schUwerk is a longtime member of the faculty at the 
University of Houston Law Center, where he has specialized in 
attorney tort and disciplinary law, attorney and law student well-
being concerns, and legal education reform. He is the coauthor 
of a treatise on attorney tort, discipline, and disqualification, as 
well as judicial ethics, discipline, disqualification, and recusal. He 
is a cofounder and member of the board of the Balance in Legal 
Education section of the Association of American Law Schools.
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I
n July, I traveled to Wales to 

organize an item-writing effort 

that would create test questions 

for a new exam program to 

regulate foreign-trained solicitors who 

seek admission to practice in England 

and Wales. Two years ago, the Solicitors 

Regulation Authority awarded a three-

year contract to a company to develop 

a new exam. (This company is now 

not allowed to provide any training 

programs for this exam in order to maintain a 

separation between the groups doing the training 

and the company developing the examinations.) This 

exam program, called the Qualified Lawyers Transfer 

Scheme (QLTS), came into effect on September 1, 

2010. 

The exam includes three elements:

1. A full-day multiple-choice test (MCT), 

with questions similar in structure to those 

on the MBE. This must be passed first before 

taking the next two components, which may 

be taken in any order. 

2. An objective structured clinical examina-

tion (OSCE), which takes place over three 

half days and is described below.

3. A technical legal skills test (TLST), which 

takes place over three half days and is also 

described below.

Each component must be passed in 

order for the examinee to qualify as a 

solicitor in England and Wales. (See 

www.sra.org.uk/solicitors/qlts/apply 

.page for more details on eligibility to 

sit for the exam.)

the mULtipLe-choice test 
(mct) 
The multiple-choice test is given twice a 

year. Examinees must travel to sites in 

the United Kingdom to take the test, and they must 

pass this test before taking the OSCE or the TLST.

The questions on the MCT are similar in format 

to those on the MBE; each question includes a case 

vignette and assesses ability to apply knowledge to 

individual cases. The content is much broader than 

that of the MBE, as shown in the content outline 

below.

A1 Knowledge of the jurisdiction, 

authority and procedures of the legal 

institutions and professions that initiate, 

develop, interpret and apply the law of 

England and Wales and the European 

Union

A2 Knowledge of applicable constitu-

tional law and judicial review processes

A3 Knowledge of the rules of profes-

sional conduct, including the Solicitors’ 

Accounts Rules

The TesTing Column 
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A4 Knowledge of the regulatory and fis-

cal frameworks within which business, 

legal and financial services transactions 

are conducted

A5 Understanding of Contract law

A6 Understanding of Torts

A7 Understanding of Criminal law

A8 Understanding of Land law

A9 Understanding of Equitable rights 

and obligations

A10 Understanding of Human Rights

A11 Understanding of the laws applicable to 

business structures and the concept of legal 

personality1

A formal standard-setting activity is conducted 

following each exam to determine the passing stan-

dard. Because the exam is new, the questions are not 

yet equated, although equating is expected in the 

future.  

the oBjective strUctUreD cLinicaL 
examination (osce)
The OSCE format is used in the medical licensing 

examination in the United States (see www.usmle 

.org) but is largely unfamiliar to those in the world 

of law. 

The exam includes three content areas: 

1. Business 

2. Civil and Criminal Litigation

3. Property and Probate 

Each content area involves three tasks (or  

“stations”):  

Station 1: Client #1 interview and comple-

tion of attendance note 

Station 2: Client #2 interview and comple-

tion of attendance note

Station 3: Advocacy/oral presentation  

exercise

The client interviews and completion of atten-

dance notes (Stations 1 and 2) require 60 minutes 

each for the following activities: 10 minutes for 

preparation and for reading background material,2 

25 minutes for the interview, and 25 minutes to com-

plete the attendance note. Examinees are then given 

a 15-minute break before the next client.

The advocacy/oral presentation exercise (Station 

3) also requires an hour and includes two activi-

ties. The examinee is allowed 45 minutes to prepare 

and then must give a 15-minute presentation to a 

solicitor. 

Because the OSCE format is largely unknown in 

bar admissions, I have included considerable detail 

below. 

Stations 1 and 2—Activity 1—preparation 

(10 minutes)

Each examinee is given an e-mail/memo which tells 

the examinee who the client is and something about 

what the client has come to discuss. There may be 

additional documents. 

Stations 1 and 2—Activity 2—interview 

(25 minutes)

Each client will enter the room, and the interview 

will commence. The client may bring documents 

to the interview. The primary objectives during the 

interview are to establish a good working relation-

ship with the client and to obtain all the relevant 

information and as full an understanding as possible 

of the client’s concerns. The examinee should bring 

the interview to an appropriate close, noting that the 

examinee will be advising the client at a later date. 
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The examinee is not expected to provide the client 

with detailed advice but should answer any ques-

tions posed by the client. 

Stations 1 and 2—Activity 3—completion of  

attendance note (25 minutes)

The examinee then has 25 minutes to write an atten-

dance note on the interview, using notes made dur-

ing activities 1 and 2. The attendance note should 

record all relevant information obtained during the 

interview and should identify the next steps to be 

taken. Any legal issues should be noted, and the 

examinee should provide an initial view as well as 

any advice for the client. Professional conduct issues 

should be noted, along with a note about how they 

should be dealt with, even if they have already been 

discussed in the interview.

Station 3—Activity 1—preparation for advocacy/

oral presentation (45 minutes)

The examinee is given a case study on which to 

conduct a piece of advocacy/make an oral presenta-

tion. The first document is a memo asking the exam-

inee to conduct the advocacy/make the presentation 

and noting before whom this will be made. Where 

relevant, the examinee will also be given a file of 

documents. This file may contain both relevant and 

irrelevant legal authorities. 

Station 3—Activity 2—advocacy/oral presentation 

(15 minutes)

The examinee makes a presentation to a decision 

maker and may be asked questions.

The OSCE is graded by the assessor who has 

been trained to play the role of the client; the atten-

dance note is marked by a solicitor. The oral pre-

sentation is assessed by the solicitor to whom the 

oral presentation is made. The passing standard is 

established for each examination based on common 

standard-setting procedures.3

technicaL LegaL skiLLs test (tLst)
The TLST covers (1) Business, (2) Civil and Criminal 

Litigation, and (3) Property and Probate. In each 

of these three areas, candidates will be required to 

undertake three assessed exercises: one in online 

legal research (60 minutes), one in legal writing (30 

minutes), and one in legal drafting (45 minutes).4 

The tasks on the TLST are not dissimilar to those on  

the MPT. 

Online Legal Research

Each case for the online legal research exercise 

includes a problem on which a client is seeking 

advice. The examinee is given a computer with 

access to Lexis and Westlaw and has 60 minutes to 

complete the online legal research. Examinees are 

told to structure their answers in terms of advice to 

the client, with a second section that explains their 

legal reasoning and mentions any key sources or 

authorities.

Legal Writing

The legal writing exercise provides 30 minutes in 

which to write a letter as the solicitor acting in a mat-

ter. Relevant cases and authorities may be provided, 

and the examinee has access to Lexis and Westlaw, 

but time is limited. 

Legal Drafting

The legal drafting exercise provides 45 minutes in 

which to draft a legal document or parts of a legal 

document. This may take the form of drafting from a 

precedent or amending a document already drafted, 

but it may also involve drafting without either of 

these. Relevant cases and authorities may be pro-
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vided, and the examinee has access to Lexis and 

Westlaw, but time is limited. 

costs

These new examinations are costly. The MCT exam 

costs approximately $500 in U.S. dollars, the OSCE 

costs approximately $3,500, and the TLST costs 

approximately $1,500. In addition, the examinees 

must travel to a testing center in the United Kingdom 

to take the test, and they typically will need housing 

as well.

overview

The QLTS involves innovative testing methods and, 

as a result, assesses more directly some of the skills 

that an entry-level lawyer will need in practice. 

The fact that the company was able to develop and 

implement these testing methods in a year’s time 

with outstanding statistical results is remarkable. 

Before we in the United States leap into adding 

these components to our testing arsenal, we must 

recognize that testing these skills directly would 

introduce significant additional complexities to the 

bar exam. Any assessment that involves face-to-

face examination raises issues of comparability of 

cases and grading across days of test administration 

and across test administration sites. Because of the 

complexity of the examination segments, especially 

the OSCE, it is likely that the exam would need 

to be developed and administered centrally and 

not developed or administered in each jurisdiction. 

(For example, the United States Medical Licensing 

Examination, which includes a similar OSCE-type 

exam, is developed by the National Board of Medical 

Examiners and administered in only five sites across 

the United States.) As noted above, these exam 

components involve significantly higher costs to 

the examinee. Finally, they involve a total of almost 

seven days of testing time. 

NCBE is beginning a large study of what new 

lawyers do in practice. The results of this study will 

facilitate considerable discussion about enhancing 

the current bar examination in ways that may  

broaden the skills being tested while retaining a 

cost-effective perspective. 

notes
1. Kaplan QLTS, MCT Multiple Choice Test, http://www 

.kaplanqlts.com/pages/mct-multiple-choice-test (last visited 
July 20, 2011).

2. An example of background material to be read as prepara-
tion would be an e-mail from a secretary telling about the 
appointment. For example, “I have made an appointment for 
you with a new client, Sarah Maddock. I took the call from 
Ms. Maddock this morning. I understand that Ms. Maddock 
has been charged with assault and has been bailed to appear 
at the Magistrates’ Court next week. From our brief conver-
sation, I don’t think the client has much knowledge of crimi-
nal proceedings. I asked her to bring her charge sheet with 
her to the appointment.”

3. Kaplan QLTS, Objective Structured Clinical Examination 
(OSCE), http://www.kaplanqlts.com/page/6303914:Page:30 
(last visited July 20, 2011).

4. Kaplan QLTS, Technical Skills Test (TLST), http://www 
.kaplanqlts.com/pages/technical-legal-skills-test (last vis-
ited July 20, 2011).

sUsan m. case, ph.D., is the Director of Testing for the National 
Conference of Bar Examiners.
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cases reporteD

aDa
Test accommodations 
Peter C. Rumbin v. Association of American Medical Colleges, 2011 WL 1085618  
(D. Conn.)

conDitionaL aDmission

In re Conditional Admission of Atkinson, 929 N.E.2d 208 (Ind. 2010)

misceLLaneoUs

Rooker-Feldman doctrine 
Smith v. Hon. Allison H. Eid, et al., 2010 WL 1791549, 2010 U.S. District LEXIS 
52042 (D. Colo. 2010)

Rooker-Feldman doctrine & Younger v. Harris 
Wilson v. Dows, 390 Fed.Appx. 174, 2010 WL 3199703, 2010 U.S. App. LEXIS 
17103 (3rd Cir. 2010)

aDa
Test accommodations 

Peter C. Rumbin v. Association of American Medical Colleges, 2011 WL 1085618 (D. Conn.)

Peter Charles Rumbin sought test accommoda-

tions under the ADA in order to take the Medical 

College Admission Test (MCAT) administered by the 

Association of American Medical Colleges (AAMC). 

The MCAT is an exam designed to predict success in 

the first few years of medical school. It has 4 hours 

and 20 minutes worth of content and since 2007 has 

been administered using computers with 19-inch 
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monitors; prior to 2007 it was administered with 

paper and pencil. 

In June 2008, Rumbin filed suit against AAMC, 

Prometric, Inc., and Sylvan Learning, Inc., seek-

ing relief under Title III of the Americans with 

Disabilities Act. He claimed that his accommoda-

tions requests had been denied in 2001, 2002, 2005, 

2006, 2007, and 2008. He asked the United States 

District Court for the District of 

Connecticut to grant him three 

days to take the MCAT, submis-

sion by AAMC of his MCAT 

practice test results to medical 

schools, and $14–$15 million in 

damages for past and future lost 

earnings. 

Rumbin’s initial request 

for accommodations was based 

on glaucoma but was later 

modified to a visual impair- 

ment known as “convergence insufficiency.” 

Convergence insufficiency is a visual impairment 

characterized by an individual’s inability to turn the 

eyes inward, toward each other, resulting in diffi- 

culty in visually focusing on nearby objects. It can 

cause headaches, fatigue, eyestrain, and double 

vision.

Rumbin stated that he struggles with tiny, dense 

text. He testified that he has difficulty with everyday 

tasks such as grocery shopping, using ATMs, read-

ing fine print, and distinguishing among bills of 

varying denominations. He also said that he avoids 

using computers and relies on others to send and 

receive e-mails on his behalf.

On March 9, 2009, the court dismissed Prometric 

and Sylvan as defendants. It also dismissed Rumbin’s 

damages claim under Title III of the ADA, under 

which damages cannot be awarded, and Rumbin’s 

request for an injunction requiring AAMC to accept 

and certify as official his practice MCAT results. The 

claim that remained for trial was Rumbin’s ADA 

claim against AAMC seeking injunctive relief.

In evaluating Rumbin’s ADA claim, the District 

Court cited the case of Powell v. National Board of 

Medical Examiners, 364 F.3d 79, 

85 (2d Cir. 2004), noting that the 

ADA	 “prohibit[s]	 discrimina-

tion against qualified disabled 

individuals by requiring that 

they receive ‘reasonable accom-

modations’ that permit them to 

have access to and take a mean-

ingful part in public services 

and public accommodations.” 

The court also observed that 

under	 the	 ADA,	 “[a]ny	 person	

that offers examinations or courses related to appli-

cations . . . for secondary or post-secondary educa-

tion	.	.	.	shall	offer	such	examination[s]	.	.	.	in	a	place	

and manner accessible to persons with disabilities.” 

42 U.S.C. § 12189.

The District Court also cited the case of 

Bragdon v. Abbott, 524 U.S. 624 (1998), in which the 

Supreme Court articulated a three-step process for  

determining whether a plaintiff has a disability 

under the ADA. First, a plaintiff must show that 

he suffers from a physical or mental impairment. 

Second, he must identify the activity claimed to be 

impaired and establish that it constitutes a “major 

life activity.” Third, the plaintiff must show that 

the impairment “substantially limits” the major life 

activity previously identified. 

he askeD the UniteD states 
District coUrt for the District of 
connecticUt to grant him three 
DaYs to take the mcat, sUB-
mission BY aamc of his mcat 
practice test resULts to meDicaL 
schooLs, anD $14–$15 miLLion in 
Damages for past anD fUtUre Lost 
earnings. 
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Pursuant to the first criteria, AAMC conceded 

that Rumbin has vision impairments, although 

various assessments had failed to reach a con-

sensus as to exactly what those impairments 

are. AAMC further conceded point number 

two, that the activities that Rumbin claims to be  

affected by his visual impairments (seeing, learning, 

and reading) are major life activities. The central 

issue in this case involved the third requirement set 

forth in Bragdon: whether the plaintiff can show that 

the impairment “substantially limits” the major life 

activities in question.

In evaluating the “substan-

tially limits” requirement, the 

court observed that Rumbin had 

a history of academic success 

without formal accommoda-

tions. He earned a B.S. in phys-

ics from Southern Connecticut 

State University, having previ-

ously studied at the University of 

Chicago and Harvard University. 

Following his undergraduate 

work, he went on to pursue graduate studies at 

Wesleyan College and Columbia University, and 

he was later a research assistant on a team at Yale 

University that won a 2009 Nobel Prize.

The District Court stated:

“Although almost any impairment may, of 

course, in some way affect a major life activ-

ity, the ADA clearly does not consider every 

impaired person to be disabled. Thus, in assess-

ing whether a plaintiff has a disability, courts 

have been careful to distinguish impairments 

which merely affect major life activities from 

those that substantially limit those activities.” 

Ryan v. Grae & Rybicki, P.C., 135 F.3d 867, 870 

(2d Cir. 1998). “The determination of whether 

an individual has a disability is not necessarily 

based on the name or diagnosis of the impair-

ment the person has, but rather on the effect of 

that impairment on the life of the individual.” 

Sutton v. United Air Lines, Inc., 527 U.S. 471, 

483 (1999). The preamble to the Department 

of Justice regulations on nondiscrimination 

on the basis of disability in state and local 

government services—applied by the Second 

Circuit to an ADA Title III action in which 

a plaintiff sought testing accommodations 

because of vision problems, 

see Bartlett v. N.Y. State Board 

of Law Examiners, 226 F.3d 

69, 80 (2d Cir. 2000)—pro-

vides	 that	“[a]	person	 is	con-

sidered an individual with a 

disability when the individ-

ual’s important life activities 

are restricted as to the condi-

tions,	 the	 manner,	 or	 [the]	

duration under which they can be performed 

in comparison to most people.” 28 C.F.R.  

§ 35.104. 

Based on these criteria, the court found that 

Rumbin was not disabled under the ADA. The court 

opined that Rumbin had failed to prove by a pre-

ponderance of the evidence that he was substantially 

limited in his ability to see, learn, and read in com-

parison to the general population. The court referred 

to evidence of Rumbin’s past employment, his ability 

to paint, his ability to read books, and his prior edu-

cation and test-taking without accommodations. The 

court made specific reference to Rumbin’s work on 

a biophysics research project at Yale University that 

“. . . thUs, in assessing whether a 
pLaintiff has a DisaBiLitY, coUrts 
have Been carefUL to DistingUish 
impairments which mereLY affect 

major Life activities from those 
that substantially limit those 
activities.”
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required him to develop computer programs and 

read electron-density maps. In addressing Rumbin’s 

convergence insufficiency, the court noted that eye 

conditions, even blindness in 

one eye or monocular vision, are 

not per se disabilities and require 

case-by-case determinations as 

to whether they constitute sub-

stantial limitations to the major 

life activities of seeing, reading, 

and learning. Albertson’s, Inc. v. 

Kirkingburg, 527 U.S. 555, 566 

(1999).

Many courts have found no ADA-covered dis-

ability where purportedly disabled individuals can 

both read books and perform their job duties with-

out formal accommodations, even when faced with 

other limitations in daily life. Carrereas v. Sajo, Garcia 

& Partners, 596 F.3d 25, 34 (1st 

Cir. 2010).

The court concluded that 

Rumbin had failed to prove 

that he was substantially lim- 

ited and therefore disabled 

within the meaning of the 

ADA. Thus, he was not entitled 

to accommodations.

conDitionaL aDmission
In re Conditional Admission of Atkinson, 929 N.E.2d 208 (Ind. 2010)

Christopher Atkinson was conditionally admitted to 

the Indiana Bar in May 2007 pursuant to a consent 

agreement that conditioned his license to practice 

law on, among other things, his entering into a 

monitoring agreement with the Judges and Lawyers 

Assistance Program (JLAP) and remaining in  

compliance with the terms of that monitoring  

agreement. The consent agreement was to remain in 

effect for two years and required Atkinson to submit 

quarterly reports from JLAP to the Indiana Board of 

Law Examiners by March 31, June 30, September 30, 

and December 31 of each year. 

Less than three months after signing the con-

sent agreement, Atkinson placed his law license on 

inactive status and notified the board that he had 

done so and that he planned to withdraw from JLAP 

monitoring based on economic necessity. The board 

denied Atkinson permission to be relieved from his 

obligation to fulfill JLAP’s requirements and noti-

fied him to that effect. Nevertheless, Atkinson did 

not continue with his JLAP requirements or submit 

quarterly reports to the board. In the spring of 2008, 

Atkinson contacted JLAP about the possibility of 

reactivating his license and getting into compliance 

with the monitoring agreement. He wrote the board 

acknowledging his mistakes and seeking renewal of 

the consent agreement. In June 2008 the board sent 

Atkinson an amended consent agreement offering to 

continue his conditional admission for an additional 

two years. Atkinson never responded, nor did he 

ever again contact JLAP to resume the fulfillment of 

his monitoring agreement.

manY coUrts have foUnD no 
aDa-covereD DisaBiLitY where 
pUrporteDLY DisaBLeD inDiviDUaLs 
can Both reaD Books anD perform 
their joB DUties withoUt formaL 
accommoDations, even when 
faceD with other Limitations in 
DaiLY Life.
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misceLLaneoUs 
Rooker-Feldman doctrine

Smith v. Hon. Allison H. Eid, et al., 2010 WL 1791549, 2010 U.S. District LEXIS 52042 (D. Colo. 2010)

Kenneth Smith was denied admission to the  

Colorado Bar by the Colorado Board of Law 

Examiners, which decision was affirmed by the 

Colorado Supreme Court. For over a decade, in 

multiple federal and state lawsuits, Smith has 

challenged the constitutionality of the process by  

which he was denied admission. 

In this matter, he challenged the 

constitutionality of the state bar  

admission process by suing 

the justices of the Colorado 

Supreme Court, the Colorado 

Supreme Court itself, and 

the Colorado Board of Law 

Examiners. He raised a num-

ber of claims that he had pre-

viously raised in a case based 

on the same alleged set of 

facts and advanced under the same theories as the 

present action. The District Court dismissed the 

complaint in that earlier case because, inter alia, 

it lacked subject matter jurisdiction. On appeal, 

the Tenth Circuit affirmed, stating that each of 

Smith’s claims was “inextricably intertwined  

with the state court’s denial of his application for 

admission to the state bar; thus, under Rooker-

Feldman, those claims may not be reviewed by 

the district courts.” The court 

added that despite Smith’s pro-

tests to the contrary, it was clear 

that his injury resulted from 

the state-court judgment and 

that his complaint in federal 

court sought only to upset that 

judgment.

The District Court also 

noted that the Tenth Circuit  

had recently held in an earlier 

Smith case that he was seeking to re-litigate his fed-

eral law challenges to the Colorado Supreme Court’s 

denial of his admission to the bar and that those 

In May 2010, the board filed a petition with 

the Indiana Supreme Court seeking revocation of 

Atkinson’s conditional admission and asking the 

Court to prohibit him from seeking admission for 

a period of five years. Atkinson’s response to the 

board’s petition did not contest any of the allegations 

but asserted that he should be permitted to withdraw 

permanently from the practice of law.

The Indiana Supreme Court found that Atkinson 

had failed to abide by the terms of his conditional 

admission and that therefore his conditional admis-

sion should be revoked immediately and that he 

shall not submit a new application for admission for 

a period of five years from the date of the order. The 

Court further found that Atkinson could not avoid 

the revocation of his conditional admission by sub-

mitting an affidavit of permanent withdrawal and 

rejected that affidavit.

in this matter, he chaLLengeD the 
constitUtionaLitY of the state  
Bar aDmission process BY sUing 
the jUstices of the coLoraDo 
sUpreme coUrt, the coLoraDo 
sUpreme coUrt itseLf, anD 
the coLoraDo BoarD of Law 
examiners.
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In December 2008, Tony Wilson received a letter 

from Mark Dows, then the Executive Director of the 

Pennsylvania Board of Law Examiners (PBLE), noti-

fying him that he lacked the requisite character and 

fitness for admission to the Pennsylvania Bar. Shortly 

thereafter, Wilson filed a civil rights action alleging 

that although he had passed the 

bar examination, the PBLE had 

wrongfully denied him admis-

sion to the bar. Wilson alleged 

that the PBLE had based its de-

nial of admission solely on prior 

negative evaluations of Wilson’s 

character and fitness conducted 

by the Florida and Connecticut 

Bars. He argued that the doc-

trine of res judicata precludes 

the PBLE from basing its denial 

of his application upon the same 

alleged misbehavior that was tacitly condoned by the 

U.S. District Court for the Middle District of Florida 

when it refused to hold him in contempt. Wilson also 

claimed that Dows’s letter was constitutionally inad-

equate because it failed to apprise him of the grounds 

for finding that he lacked the requisite character and 

fitness. He further claimed violations of equal pro-

tection, due process, the First Amendment, and full 

faith and credit. The Magistrate Judge recommended 

that the matter be dismissed for lack of subject 

matter jurisdiction pursuant to Rule 12(h)(3) of the 

Federal Rules of Civil Procedure and the Rooker-

Feldman doctrine. The Magistrate Judge also found 

that since Wilson’s bar admission proceedings were 

pending, the District Court 

should abstain from exercising 

its jurisdiction under Younger 

v. Harris, 401 U.S. 37 (1971). 

Wilson appealed.

The Court of Appeals 

for the Third Circuit  

pointed out that the District 

Court was mistaken in apply-

ing the Rooker-Feldman doc-

trine to this matter since 

that doctrine is restricted in 

its application only to “cases brought by state-

court losers complaining of injuries caused by state-

court judgments.” Here there was no state-court  

judgment, as there was only Dows’s letter in- 

forming Wilson of the preliminary denial of admis-

sion to the bar and notifying him of his right to a 

hearing. Hence, Wilson was not a state-court loser. 

The court concluded that the Rooker-Feldman doctrine 

Rooker-Feldman doctrine & Younger v. Harris 
Wilson v. Dows, 390 Fed.Appx. 174, 2010 WL 3199703, 2010 U.S. App. LEXIS 17103 (3rd Cir. 2010)

he argUeD that the Doctrine of 
res jUDicata precLUDes the pBLe 
from Basing its DeniaL of his appLi-
cation Upon the same aLLegeD 
misBehavior that was tacitLY 
conDoneD BY the U.s. District 
coUrt for the miDDLe District of 
fLoriDa when it refUseD to hoLD 
him in contempt.

challenges were barred by the doctrines of res 

judicata and collateral estoppel. The court pointed 

out that even if it had subject matter jurisdiction, res 

judicata and collateral estoppel would be grounds 

for dismissal of Smith’s complaint. The District 

Court ordered that Smith’s complaint be dismissed 

due to lack of subject matter jurisdiction.
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did not preclude the District Court from considering 

Wilson’s claims.

However, the court did agree with the Magistrate 

Judge’s conclusion that since Wilson’s bar admission 

was pending a final decision in state proceedings, the 

District Court should abstain under Younger v. Harris 

from exercising its jurisdiction over Wilson’s claims 

for declaratory and injunctive relief. The judgment of 

the District Court was affirmed. 

freD p. parker iii is the Executive Director of the Board of Law 
Examiners of the State of North Carolina.

BraD giLBert is Counsel and Manager of Human Resources for the 
National Conference of Bar Examiners.


	Contents
	Letter from the Chair
	Letter from the Immediate Past Chair
	President's Page
	Local Law Distinctions in the Era of the Uniform Bar Examination
	The UBE: The Policies behind the Portability
	"Inadvertent" Failure to Disclose Negative Information on Law School Applications
	Testing Column: Testing Foreign-Trained Lawyers
	Peter C. Rumbin v. Association of American Medical Colleges
	In re Conditional Admision of Atkinson
	Smith v. Hon. Allison H. Eid, et al.
	Wilson v. Dows



